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United States Court of Appeals for thje 

District of Columbia 


1 Docket No. 55570 

Fairmount Cemetery Association, Petitioner, | 

vs. I 

Commissioner of Internal Revenue, Respondent, j 

APPEARANCES: [ 

For Taxpayer: John A. Stolp, C. P. A. Paul E. Shoj*b, 

Esq. M. P. Wormhaudt, Esq. | 

For Taxpayer: Nathan Gammon, Esq. | 

DOCKET ENTRIES ! 

« • « * « j 

1934 I 

Nov. 5—Transcript of record sur petition for review sent 
clerk U. S. District Court of Appeals, Washing¬ 
ton, D. C. 

1935 

July 20—Mandate from U. S. Court of Appeals, for the 
District of Columbia, remanding Board’s deci¬ 
sion filed. I 

July 29—Order to place on calendar for hearing Aug. 21, 
1935, entered. 

Aug. 3—Motion to continue to Nov. 13, 1935, filed by ijiax- 
payer. 8/5/35 granted. i 

Nov. 8—Motion to continue to Nov. 20, 1935, filed by Tax¬ 
payer. 11/11/35 granted. I 

Nov. 20—^Hearing had before Mr. Turner, Div. 8 on ments. 

Submitted Transcript of record Circuit Court 
Appeals, District of Columbia and Memo, on be¬ 
half of petitioner filed. No brief due. j 

Nov. 27—Transcript of hearing Nov. 20, 1935, filed. | 

Nov. 29—^Motion to change transcript of record filedl by 
General Counsel. 12/3/35 copy served. ! 

Dec. 12—^Reply to respondent’s motion to change trans(|ript 
filed by taxpayer. 12/13/35 copy served. 

Dec. 21—Consent to petitioner’s proposed changes in tran¬ 
script filed by General Counsel. | 
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1936 

May 11—Memorandum opinion rendered, Bolon B. Tur¬ 
ner, Div. 8. Decision will be entered under 
Rule 50. 

June 16—Notice of settlement filed by General Counsel. 

June 19—Hearing set July 8, 1936 on Settlement under 
Rule 50. 

July 3—Objection to computation and alternative compu¬ 
tation filed by taxpayer. 7/6/36 copy served. 

July 8—^Hearing had before Mr. Turner on settlement un¬ 
der Rule 50. Respondent stated pet’s recompu¬ 
tations are correct Decision will be entered in 
accordance therewith. Mr. Turner for decision. 

July 21—Notice to send all future notices to Paul E. Shorb 
filed by John A. Stolp. 

Oct. 31—Decision entered, Div. 8. 

2 

1936 

Nov. 11—Stipulation of venue filed. 

Nov. 11—^Petition for review by United States Circuit 
Court of Appeals, District of Columbia, with 
assignments of error filed by taxpayer. 

Nov. 11—^Proof of service of petition for review filed. 

Nov. 11—^Praecipe filed. 

Nov. 11—^Proof of service filed. 

• 3 Docket No. 63753 

Fairmouxt Cemetery Association, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 
APPEARANCES: 

For Taxpayer: John A. Stolp, Paul E. Shorb, Esq. M. 
P. Wormhaudt, Esq. 

For Comm’r: Nathan Gammon, Esq. 

DOCKET ENTRIES 

• • • • * 

1934 

Nov. 5—Transcript of record sent Clerk of U. S. Court 
of Appeals, of District of Columbia, Wash. D. C. 
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1935 

July 20—Mandate from TJ. S. Court of Appeals for the Dis¬ 
trict of Columbia, remanding Board’s decision 
filed. I 

July 29—Order to place on Calendar of Aug. 21, 1935 fo|r 
hearing, entered. I 

Aug. 3—^Motion to continue to Nov. 13, 1935 filed by tax¬ 
payer. 8/5/35 granted. 

Nov. 8—Motion to continue to Nov. 20, 1935 filed by ta:^- 
payer. 11/11/35 granted. | 

Nov. 20—Hearing had before Mr. Turner on the merits. 

Submitted. Transcript of record Circuit Court 
of Appeals, District of Columbia and Memo, on 
behalf of petitioner filed. No briefs. 

Nov. 27—Transcript of hearing of Nov. 20, 1935, filed. I 

Nov. 29—^Motion to change transcript of record filed ^y 

General Counsel. | 

Dec. 3—Copy of motion to change transcript of record 
served. j 

Dec. 12—^Reply to respondent’s motion to change transcript 
filed by taxpayer. 12/13/35 copy served. I 
Dec. 21—Consent to petitioner’s proposed changes in tran¬ 
script filed by General Counsel. 

1936 

May 11—^Memorandum opinion rendered, Bolon B. Turner, 
Div. 8. Decision will be entered under Rule pO. 
June 16—Notice of settlement filed by General Counsel. 
June 19—Hearing set July 8, 1936 on settlement. Rule 50. 
July 3—Objection to recomputation and alternative re- 
computation filed by taxpayer. 7/6/36 cbpy 
served. [ 

jiily s—^Hearing had before Mr. Turner on settlement m- 
der Rule 50. Respondent stated petitioner’pre¬ 
computations are correct. Referred to Mr. Tur¬ 
ner for decision. 

July 21—^Notice to send all future notices to Paul E. Shorb, 
filed by John A. Stolp. j 

Oct. 31—^Decision entered, Hon. Bolon B. Turner, Dip 8. 


1936 

Nov. 11—Stipulation of venue filed. 
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Nov. 11—^Petition for review by TJ. S. Court of Appeals, 
District of Columbia, with assignments of error 
filed by taxpayer. 

Nov. 11—^Proof of service filed. 

Nov. 11—^Praecipe filed. 

Nov. 11—Proof of service filed. 

5 Docket No. 70639 

Fairmount Cemetery Association, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent, 
APPEARANCES: 

For Taxpayer: John A. Stolp, Paul E. Shorb, Esq. M. 

P. Wormhaudt, Esq. 

For Comm’r: Nathan Gammon, Esq. 

DOCKET ENTRIES 

• • • « # 

1934 

Nov. 5—Transcript of record sur petition for review sent 
clferk, U. S. Court of Appeals, District of Colum¬ 
bia, Washington, D. C. 

1935 

July 20—Mandate from U. S. Court of Appeals for the Dis¬ 
trict of Columbia, remanding Board's decision 
filed. 

July 29—Order to place on Calendar of August 21,1935, for 
hearing entered. 

Aug. 3—Motion for continuance to Nov. 13, 1935, filed by 
taxpayer. 8/5/35 Granted. 

Nov. 8—^Motion to continue to the Day Calendar of Nov. 

20, 1935, filed by taxpayer. 11/11/35 Granted. 

Nov. 20—Hearing had before Mr. Turner, Div. 8, on the 
merits. Submitted. Transcript of record Cir¬ 
cuit Court of Appeals, District of Columbia and 
Memo, on behalf of petition filed. No briefs. 

Nov. 27—Transcript of hearing of Nov. 20, 1935 filed. 

Nov. 29—^Motion to correct transcript of record filed by 
General Counsel. 

Dec. 12—^Reply to motion to correct transcript filed by tax¬ 
payer. 
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Dec. 21—Consent to changes in transcript filed by General 
Counsel. 

1936 

May 11—Memorandum opinion rendered. Bolon B. Tnil- 
ner, Div. 8. Decision will be entered nndejr 
Rule 50. 

June 16—Notice of settlement filed by General Counsel, j 
June 19—Hearing set July 8, 1936 under Rule 50. | 

July 3—Consent to settlement filed by taxpayer. I 

July 21—^Request to send notices to Paul E. Sborb, filed biy 
Jobn A. Stolp. I 

Oct. 31—Decision entered, Bolon B. Turner, Div. 8. 

Nov. 11—Stipulation of venue filed. 

Nov. 11—^Petition for review by United States Circu|it 
Court of Appeals, District of Columbia, with ajs- 
signments of error filed by taxpayer. I 

Nov. 11—^Proof of service filed by taxpayer. j 

Nov. 11—^Praecipe filed. I 

Nov. 11—^Proof of service of praecipe filed. I 

(1224) I 

6 United States Court of Appeals for tbe District jof 

Columbia 


No. 6354. 

Faikmount Cemeteby Association, Petitioner 


V, 


Guy T. Helvebing, Commissioneb of Intebnal Reven|je, 

Respondent 

On Petition for Review of Decision of tbe United States 

Board of Tax Appeals 


{Argued April 4 , 1935 » Decided June 29 , 1935 ) 

Before Martin, C. J., and Robb, Van Orsdel, Hitz, ^d 
Groner, JJ. 

GRONER, J.i Petitioner is a Colorado corporation | en¬ 
gaged in operating Fairmount Cemetery and Mausoleuiji in 
5ie immediate vicinity of Denver, Colorado. It was infeor- 
porated in 1890, and in tbe same year acquired its pre^nt 
site comprising some 560 acres of land, wbicb it cause to be 
plotted and made available for cemetery purposes. Pjrior 
to March 1, 1913, tbe corporation bad expended in exjcess 
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of $130,000.00 on improvement—^the greater part, on the 
portion of Idnd then immediately available for and dedi¬ 
cated to burial purposes. 

The appeal involves the taxable years 1927 to 1930, inclu¬ 
sive. The applicable statutes are sec. 204 of the Revenue 
Act of 1926 and sec. 113 of the Act of 1928. Thev are sub- 
stantially the same and provide that the basis for determing 
gain or loss from the sale of property shall be * * * 

the fair market value of the property as of March 1, 1913. 

Thirty-seven cemetery blocks of unequal size, located in 
the vicinitv of the main entrance to the cemeterv, were fullv 
improved prior to March 1, 1913. The remainder of the 
land was either partially improved or was not improved at 
all. The method of selling was by the square foot, and the 
average sale price between January 1, 1911, and February * 
28, 1913, was approximately 87^ per square foot. Eight 
thousand families had then acquired plots and many others 
single lots. The Commissioner fixed the 1913 value of the 
improved lots (then unsold) at 80^ per square foot, and the 
1913 value of the lots in the partially improved blocks at 40^ 
per square foot, and the unimproved at 3.968 cents per 
square foot.' The Board sustained the Commissioner’s fig¬ 
ures. Petitioner contends for a valuation running from a 
low of 40 cents to a higher of $1.93. 

We think, after carefully reading the record, that 

7 the value placed by the Commissioner on the im¬ 
proved and partially improved lots should be upheld. 

While it is but an estimate, in all the circumstances it seems 
to us not unfair. On the other hand, the overwhelming 
weight of evidence impels, as we think, a higher valuation 
on the unimproved blocks. Witnesses introduced by the 
Commissioner testified only to the valuation of farm lands 
located near the cemetery—^but there is an obvious, indeed 
an admitted, lack of similarity in conditions. There is noth¬ 
ing in that evidence upon which to base valuation of the 
land in question. Lacking the same elements of value, the 
comparison is pointless. The only evidence offered which 
may be said even partially to support the Commissioner’s 
determination of value as to the unimproved land is the evi¬ 
dence of the sale of 15 acres by the Cemetery Company to 
a Hebrew Cemetery Association in 1911 at $1,000.00 per 
acre. But even that is a poor guide, for the property sold 
was at the extreme end of the cemetery site. It was sold in 
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bulk and with a contract that the seller would have certain 
rights and privileges in relation to its superintendence, thie 
erection of headstones, the interment of bodies, furnishii^g 
of flowers, and other like matters, so that both by reason if 
its distance and these uncertain elements of value, it is not 
a safe criterion for determing the value of the entire bal¬ 
ance—certainly not that portion lying close to the improved 
section of the cemetery, wdiich is the question we are nofw 
concerned with. The record shows millions of dollars hate 
been spent in markers and memorials on the grave-sitis 
which have been sold and utilized, and that driveways, 
park^vays, and a comprehensive scheme of beautification 
have greatly enhanced its value. But, more than that, tjie 
Commissioner’s own figures unmistakably show the err^r 
in the valuation adopted. For instance, the Commissionler 
allowed petitioner 80^ per square foot 1913 valuation on thie 
improved lands. In the taxable years in question, lots on 
these lands were sold at an average price of $1.40 per 
square foot or not quite double the 1913 valuation, whereas 
on the unimproved lots the Commissioner placed a valida¬ 
tion of a little under 4^ and, yet, for the taxable years lin 
question these lots were sold at an average price in excess 
of $1.25, or 32 times their 1913 value. This disparity can 
be explained on no other theory than that the basic figure 
is too little. I 

A glance at the map in the record confirms this viW. 
For instance. Blocks, 55, 12, 33, and 20 are given by j:he 
Commissioner a value of 80^ a square foot, while direcxly 
across the driveways precisely the same character of land 
in blocks 48, 53, 54, 31, and 34 (unimproved as of March 1, 
1913) is given a value of 3.968^; and yet admittedly pie 
average cost of making the improvements to make thbse 
blocks equal in all respects to the others is approximately 
only 10^ per square foot. This illustration is characteristic 
of the whole. 

We think the Board attached too great importance to the 
presumption in favor of the Commissioner’s finding. Tlhat 
presumption is the sheet anchor of the Government in all 
doubtful cases, and the courts, including this court, have 
indulged it to the limit, but it must yield to uncontradi(;ted 
evidence, and here there is such evidence. For here there 
is not only evidence of witnesses contradictory of the Cpm- 
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missioner’s 'valuation, but more persuasive still—definite 
facts which' show unmistakably that the Commissioner’s 
figure on the unimproved land was mere guess-work. 

In 1913, with the rapid growth of Denver and the 
8 admonition of the psalmist, that man’s life is but 
three score years and ten, it was reasonably certain 
that all of the lots in the blocks sold in the years 1927 to 
1930 (those involved in this petition) might be expected to 
be marketable in a few years. Therefore to apply a formula 
based upon' an expectancy of sale 200 years hence, as the 
Board suggests, was manifestly misleading. While it may 
be quite true that the ordinary test to ascertain value as 
applied to building lots in a growing community is not alto¬ 
gether satisfactory when applied to cemetery lots—^because 
of the inexorable rule of supply and demand—^it cannot be 
altogether discarded; and so, while it is reasonable and 
fair to give a consideration to the time element—^the period 
of holding before a market can be had—this is but one ele¬ 
ment in the' computation and here it should be applied, not 
as the Boat’d applied it—^to the whole acerage—^but to the 
particular lots involved. We have a starting point in the 
value of the land sold the Hebrew Association. Cut up into 
lots, with streets, etc., the price paid about equals 4 cents a 
square foot. With that as a basic figure for the lots imme¬ 
diately adjoining, the price or value of the others as they 
approach 6r bound on the developed portion can be esti¬ 
mated with fairness to the landowner and the Goverment. 
Certainly this is true of those which immediately lie around 
the limited and developed area, and that is our present 
problem. If identically similar lots are accepted by the 
Commissioner as of 80^ and 40^ value (1913) improved or 
partially improved, then those described as unimproved, 
but in the same locality and sharing the benefits of the cen¬ 
tral improvement—and subject to be made eually as val¬ 
uable by the expenditure of 10 cents per square foot—can¬ 
not fairly be said to be worth less than a twentieth of the 
one or a tenth of the other. There is a middle ground fair 
to all interests, which can be found by applying petitioner’s 
evidence of value—weighed in the scale of availability for 
use—of which there is enough in the present record. 

We have never hesitated to apply the well-settled rule 
that if the findings of the Board are supported by substan- 
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tial evidence they will not be disturbed but the rule has no 
place here for the reason that there is, as we have point<jd 
out, no satisfactory evidence to support the Commissioner’s 
valuation of the unimproved land, and there is, on the con¬ 
trary, uncontradicted evidence to show much greater vali'e. 
It will serve no useful purpose to set out this evidence at 
length. It is in the record and, by applying it on the basis 
we have announced, the Board will have no diflGiculty in cor¬ 
recting its error. 

Eeversed in part, and remanded to the Board of Tax Ap¬ 
peals. 

A true copy. 

Test: 

(B. T. A. citation—30 B. T. A. 740) 

9 Endorsed: United States Board of Tax Appeals 

Filed July 20,1935. 

UNITED STATES OF AMERICA, S. S. 

The President of the United States of America 
To the Honorable the Members of the United States 

(SEAL) Board of Tax Appeals 
GREETING: 

WHEREAS, lately in the United States Board of Tax 
Appeals, before you, or some of you, in causes betwcjen 
Fairmount Cemetery Association, Petitioner, and Guy T. 
Helvering, Commissioner of Internal Revenue, Respond(mt, 
Docket Nos. 55,570, 63753, 70,639, wherein the decisions of 
the said Board of Tax Appeals entered in said causes on 
the 22nd day of May, A. D. 1934, are in the following woifds, 
viz: 

55,570: 

Pursuant to the determination of the Board, as set fourth 
in its report promulgated May 16, 1934, it is 
ORDERED: and decided that there are deficiencies of 
$7,545.99 and $4,637.34 for the years 1927 and .1928, re¬ 
spectively. 

Enter. 

(seal U. S. Board of Tax Appeals) 


(Signed) 

Entered May 22,1934. 


W. C. LANSDON 
Member 
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63753: 


Pursuant to the determination of the Board, as set forth 
in its report promulgated May 16, 1934, it is 
ORDERED and decided that there is a deficiency of $5,- 
433.67 for the year 1929. 

Enter. 

(Seal U. S. Board of Tax Appeals.) 

(Signed) 

Entered May 22, 1934. 

W. C. LANSDON, 
Member, 


70639: 


Pursuant' to the determination of the Board, as set forth 
in its report promulgated May 16, 1934, it is 

ORDERED and decided that there is a deficiency of $5,- 
153.17 for the year 1930. 

Enter. 

(Seal U. S, Board of Tax Appeals.) 

(Signed) W. C. LANSDON, 

Member, 

Entered May 22, 1934. 

As by the inspection of the transcript of the record of the 
said Board of Tax Appeals, which was brought into the 
United States Court of Appeals for the District of Colum¬ 
bia by virtue of petitions for review, agreeably to the act 
of Congress in sucli case made and provided, fully and at 
large appears. 

AND WHEREAS, in the present term of April.in 

the year of our Lord one thousand nine hundred and thirty- 

five.the said cause came on to be heard before the 

said Court of Appeals on the said transcript of record, and 
was argued by counsel. 

ON CONSIDERATION WHEREOF, It is now here or¬ 
dered, adjtidged and decreed by this Court that the deci¬ 
sions of the said Board of Tax Appeals in this cause, be 
and the same are hereby, reversed in part and that this 
cause be and the same is hereby remanded to the Board of 
Tax Appeals. 


June 29, 1935. 
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You, therefore, are hereby commanded that such ex^ 
cution and further proceedings be had in said causje 
in conformity with the opinion and decree of this Couift 

.as according to right and justice and the lav[s 

of the United States ought to be had, the said appeal not¬ 
withstanding. 

WITNESS the Honorable George E. Martin, Chief Jus¬ 
tice of said Court of Appeals, the 19th.day of Jujy 

.in the year of our Lord one thousand nine hundr^a 

and thirty-five. 

(s) HENRY W. HODGES 
Clerk of the United States Court of Appe(\ls 
for the District of Columbia 

I 

Endorsed: United States Court of Appeals for the Dis¬ 
trict of Columbia. No. 6354, April Term, 1935. Fairmount 
Cemetery Association, Petitioner, vs. Guy T. Helvering, 
Commissioner of Internal Revenue. Mandate | 

I 

12 United States Board of Tax Appeals 

Fairmount Cemetery Association, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Docket Nos. 55570, 63753 and 70639. 

Paul E. Shorb, Esq., for the petitioner. 

Nathan Gammon, Esq., for the respondent. 

Memorandum Opinion 

TURNER: These proceedings involving deficiencies! in 
income tax for the years 1927 to 1930 inclusive were ifor- 
merly before us at 30 B. T. A. 740. Among the questibns 
there considered was the fair market value on March 1, 
1913 of cemetery lots sold by petitioner during the years in 
controversy. Of the lots sold during those years some were 
from blocks which had been wholly improved on the b^sic 
date, others were from blocks which had been partially Im¬ 
proved, while the remainder were from blocks which vt^ere 
unimproved except for general improvements affecting! the 
cemetery as a whole. In arriving at the deficiencies involved 
the respondent did not separately determine the fair majrket 
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value at March 1, 1913 of each lof sold during the taxable 
years, nor of the blocks in which the lots were located, but 
classified the blocks in three groups, described as improved, 
partially improved and unimproved, and determined the 
fair market value at that date of the lots contained in these 
three groups to be 80 cents, 40 cents and 3.968 cents per 
square foot, respectively. We sustained the respon- 

13 dent’s determination of those values. On appeal our 
action was approved with respect to the wholly im¬ 
proved and partially improved blocks, but was reversed as 
to the unimproved blocks and the proceedings were re¬ 
manded for a finding of the value of the lots in the unim¬ 
proved blocks in accordance with the court’s opinion. 79 
Fed. (2d) 163. 

In its opinion the court said that considering the fact that 
the unimproved lots were generally in the same locality and 
shared the benefits of the central improvements, they would 
not fairly be said to have been worth less than 1/20 of the 
value determined for the lots in the improved blocks nor 
1/10 of the value determined for the lots in the partially 
improved blocks. Referring to the sale of 15 acres of 
ground by the petitioner, in 1911, to a Hebrew Cemetery 
Association at $1,000 per acre, which after allowance for 
streets, walks and other improvements was approximately 
4 cents per square foot, the court indicated that by using 4 
cents per square foot as a basic figure for the lots imme¬ 
diately adjoining the Hebrew Cemetery, a fair market value 
for the lots in the unimproved blocks could be estimated 
with fairness by considering the relation between the un¬ 
improved blocks and the improved and partially improved 
blocks. 

According to the record, the blocks which were unim¬ 
proved at March 1, 1913 and with which we are concerned 
are 25, 27, 31, 34, 45, 46, 47, 48, 53, 54, 72, 76, 80, 81, 85, 86, 
87, 88 and 95. They contain a total of 758,074 square feet 
available as cemetery lots. In our findings at 30 B. T. A. 
740, block 25 was included among the blocks which were im¬ 
proved or semi-improved at March 1, 1913. An examina¬ 
tion of the record shows, however, that the improvements in 
that block were made during the years 1915 to 1918, in¬ 
clusive. 
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From 1890, when the cemetery property was first 

14 acquired, down to March 1, 1913, only a small po^-- 
tion of the whole property had been developed. Tlfis 

developed portion was located near the entrance to the ceih- 
etery in the northeast comer. Scattered here and there 
were a few blocks of partially improved ground, while the 
unimproved blocks with which we are here concerned 
formed an approximation of a circle around the improved 
portion of the cemetery. Based upon the trend of salfes 
during the period from January 1, 1911, to March 1, 1913, 
both as to price and location of the lots sold, the unimproved 
blocks may reasonably be divided into four groups. F^r 
convenience they will be designated as Groups 1, 2, 3 and|4, 
with Group 1, consisting of blocks 72, 76, 80 and 81, located 
to the southwest of the improved section of the cemetelry 
and bordered by the property of the Hebrew Cemetery As¬ 
sociation on one side and improved blocks on the oth^r; 
Group 2, consisting of blocks 85, 86 and 95, located directly 
south of the improved section; Group 3, consisting of bloc^ks 
25, 27, 31, 34, 87 and 88, located to the east and southeast 
of the improved section of the cemetery; and Group 4, con¬ 
sisting of blocks 45,46, 47, 48, 53 and 54, located to the north 
and northeast of the blocks which were improved at March 
1,1913. The exact location of block 81 is not shown by f:he 
record. There is some indication, however, that it is located 
in the area near the Hebrew Cemetery and for that readon, 
it is included in Group 1. 

The evidence shows that sales were made from improved 
blocks only. We do not have any information however as to 
the total area which had been sold prior to March 1, 1^13. 
Neither do we have any information as to the numbeil of 
square feet available for sale at March 1, 1913 in the im¬ 
proved portion of the cemetery. We do know that duiing 
the period from January 1, 1911 to Febmary 28, 1913, 
105,127 square feet were sold. Most of this footage wap in 
the northern and eastern x>ortions of the improved alrea. 
From some twenty blocks composing the southern portion 
and approximately one half of the improved area, only 
32,924 square feet were sold during that period and sub¬ 
stantially all of that was from blocks 22 and 23 along 

15 the eastern side. The witness Shay did give tpsti- 
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mony to the effect that sales had been made prior to 
March 1, 1913 in some blocks other than those from which 
sales were made between January 1,1911 and February 28, 
1913, but did not testify as to amounts. He also became 
confused as to the identity of some of the lots and with 
reference to others his testimony is not in harmony with 
schedules made up by the company showing dates of im¬ 
provement. As a result his testimony along this particular 
line is not very helpful. From such facts as we do have, 
we are convinced that there was a very substantial amount 
of footage available for sale within the improved area at 
March 1, 1913, and we find nothing which particularly indi¬ 
cates that there would be any immediate demand for lots in 
the unimproved area. This conclusion is corroborated by 
the fact that no improvements were begun for several years 
on the blocks with which we are here concerned. Improve¬ 
ments were started on block 25 in 1915 but were not com¬ 
pleted until 1918. They were started on block 31 in the 
same year and were not completed imtil 1920. Improve¬ 
ments on the remaining blocks were not begun until 1920 
or succeeding years, and we are not advised that there was 
any demand for lots in any of these blocks to any great 
extent, if at all, prior to the years before us. 

The sales for the period from January 1, 1911 to Feb¬ 
ruary 28,1913, which are shown by blocks, do give an indi¬ 
cation as to the direction or directions in which the ceme¬ 
tery would likely expand and the trend of prices which 
might be expected. 

As we have noted, the blocks which have been designated 
as Group 1 are located along the border of the Hebrew Cem¬ 
etery, which sold in 1911 at approximately 4 cents per 
square foot. We have also noted the statement of the court 
that by using the price of 4 cents as the basic figure for the 
lots immediately adjoining the Hebrew Cemetery, 
16 the value of the other lots should be estimated as they 
approach or border the developed portion of the cem¬ 
etery. To the east of the blocks in Group 1 are located those 
blocks in the southern half of the area improved at March 
1,1913, which we have discussed above and from which no 
substantial sales had been made during the twenty-six- 
months period immediately preceding the basic date. And 
while there is no indication that there was any demand at 
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March 1, 1913, for lots in the blocks composing Group l,jit 
does appear that lots were being sold in blocks 70 and fl, 
which were adjoining to block 72. That there was no (Je- 
mand for lots in this area at the basic date is borne out |by 
the fact that the improvement of blocks 72, 76, and 80 vfas 
not commenced until 1921 and finished until 1923, while the 
improvements on block 81 were started in 1927 and finished 
in 1929. Using 4 cents per square foot as the basic figure 
for arriving at the value of these blocks immediately Ad¬ 
joining the Hebrew Cemetery, as suggested by the coiirt, 
and taking into consideration the fact that the only sales in 
this immediate area during the twenty-six-months period 
preceding were from blocks 70 and 71 'which touch only upon 
block 72, and other material facts, vre are of the opinion and 
find that the fair market value of the lots contained in blqcks 
72, 76, 80 and 81 at March 1, 1913, was 6 cents per square 
foot. j 

Blocks contained in Group 2 are located directly south of 
the area which was fully developed at March 1,1913. Bl(j>cks 
85 and 86 are bounded on the north by blocks 19 and| 20, 
while block 95 is to the south of block 85. It does not| ap¬ 
pear that any sales had been made in this area between Jan¬ 
uary 1, 1911 and February 28, 1913. The witness Shay did 
testify to some sales in this locality prior to March 1, 1913, 
but as we have pointed out, his testimony at this point was 
confusing and does not agree 'with other evidence appeajring 
in the record, and in any event these sales, if any, V^re 
made prior to January 1, 1911, and we have nA in- 
17 formation whatever as to the amount of such s^es. 

While there is some indication of improvement in 
this direction, the work on block 84 having been started just 
prior to March 1, 1913, there is no sho'wing that there was 
any particular demand for further improvement in this 
area at that date or at any time within the near future. This 
is borne out by the fact that the improvements in block 84, 
which had been started at March 1, 1913, were not com¬ 
pleted until 1921, while the work on block 86, whicl^ was 
started in 1920, was not concluded until 1925. Only a ^mall 
amount as yet has been expended on block 85 and thA e'vi- 
dence shows that this amount was expended in 1923. All of 
the improvements on block 95 were made in 1927. leased 
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on the evidence in the record, it is our opinion that a fair 
market value in excess of 6 cents per square foot is not jus¬ 
tified for the blocks contained in the area composing Group 
2, and we find that the fair market value of the lots located 
in blocks 85, 86 and 95 at March 1, 1913, was 6 cents per 
square foot. 

The situation with reference to the blocks composing 
Group 3 was more promising. The blocks in this group were 
adjoining the improved blocks 22, 23, 24, 32 and 33, from 
which 50,187 square feet had been sold during the period 
from January 1, 1911 to February 28, 1913, and which was 
almost one half of the entire footage sold during that pe¬ 
riod. 11,547 square feet were sold from block 22 at an aver¬ 
age price of 70.58 cents per square foot, 13,051 square feet 
were sold from block 23 at an average price of $1.1355 per 
square foot, while 10,664 square feet were sold from block 
32 at an average price of $1,059 per square foot and 14,103 
square feet from block 33 at an average price of 81.40 
cents per square foot. There was no showing of a demand 
at March 1, 1913 for lots in Group 3, and because of lack 
of information as to available footage in the improved area, 
we are unable to determine whether or not such a demand 
might reasonably have been anticipated for the next few 
years. There is an indication however that the Cem- 
18 etery was most likely to expand in the direction 
of the blocks in this group. The development of 
blocks 25 and 31 was started in 1915, though not completed 
until 1918 and 1920, respectively. The development of 
blocks 87 and 88 was started in 1920 and of blocks 27 and 
34 in 1924. Considering the evidence before us, it is our 
opinion and we find that blocks 25, 27, 31, 34, 87 and 88 had 
a fair market value at March 1,1913 of 15 cents per square 
foot. 

Group 4, as we have noted; is located to the north and 
northeast of the old and improved section of the cemetery. 
Blocks 53 and 54 are situated next to Almeda Avenue, the 
public thoroughfare running along the northern boundary 
of the cemetery. The blocks in this group are immediately 
adjoining blocks 55, 56, 7 and 12, which were improved at 
March 1,1913. During the period from January 1, 1911 to 
February 28,1913, almost one third of all the lots sold were 
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located in blocks 55 and 56. The sale price for the lots in 
block 55 averaged 51.78 cents per square foot, while the 
price for the lots in block 56 averaged 57.34 cents per squajre 
foot. No lots were sold from block 7, and only 80 squaire 
feet were sold from block 12 during the same period. It is 
apparent from the figures given that if blocks 55, 56, 7 and 
12, even though fully improved, had been valued separately 
from the remainder of the improved territory, the value of 
80 cents per square foot, which was allowed, would not h^ve 
been justified. The facts also indicate that while there ^fas 
a trend of development in the direction of the blocks! in 
Group 1, the price trend indicates that the lots in that area 
were not as desirable and did not bring a price comparable 
to the lots sold from the older section of the cemetery and 
toward the southeast. That there was no demand at Ma^ch 
1, 1913, or indication of a demand in the near future, for 
lots in Group 4 is borne out by the fact that the earliest im¬ 
provement in this group took place in blocks 47 and 48 ^nd 
did not begin until the year 1922. No improvements vfere 
made in blocks 53 and 54 until 1924 and 1925, re- 
19 spectively, and the improvements were not completed 
in these blocks until 1930. The improvement^ in 
block 45 were started in 1924 and completed in 1929, While 
the improvements in block 46 were made from 1923 to 1926, 
inclusive. The evidence clearly indicates that this section 
of the cemetery contained the low-priced lots. As we have 
pointed out, however, it does appear that there was greater 
demand for lots in this general area than was noted iii the 
directions of Groups 1 and 2. Considering the evidjence 
before us, we are of the opinion and find that the fair mar¬ 
ket value of the blocks in Group 4 at March 1, 1913, was 9 
cents per square foot. | 

Enter: | 

Decision will he entered under Rule 50 , 

Entered May 111936 

(Seal) I 
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20 United States Board of Tax Appeals 

Docket No. 55570 

Endorsed: United States Board of Tax Appeals Filed 
Jnl 3—1936 Enr.Dkt.Cal. Stat. 

Fairmount Cemetery Association, Petitioner 

V. 

Commissioner of Internal Kevenue, Respondent 

Petitioner's Objection to Respondent's Recomputation and 
Notice of Settlement. Accompanied by Alternative 
Computation. 

Now comes the petitioner, Fairmount Cemetery Asso¬ 
ciation, by its attorney, Paul E. Shorb, and objects to the 
computation and notice of settlement filed by the respon¬ 
dent in this proceeding on June 16, 1936. Petitioner sub¬ 
mits herewith its alternative computation of the tax liabil¬ 
ity of the petitioner herein, computed in accordance with 
the order of the Board of Tax Appeals, entered herein on 
May 11, 1936. 

Petitioner submits its recomputation, without prejudice 
to itself, and with full right to appeal to the United States 
Court of Appeals for the District of Columbia to correct the 
errors contained in the Board’s memorandum opinion and 
order entered May 11, 1936 including the Board’s redeter¬ 
mination of the March 1, 1913 value of 15c per square foot 
for Block 25, after the United States Court of Appeals for 
the District of Columbia had sustained a value of 40c per 
square foot for said block. 

(Signed) PAUL E. SHORB 
PAUL E. SHORB 
701 Union Trust Bldg, 
i Washington, D. C. 

Counsel for Petitioner 
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21 United States Board of Tax Appeals | 

Docket No. 63753 

Endorsed: United States Board of Tax Appeals Filed 
Jul 3—1936 Enr.Dkt.Cal. Stat. 

Fairmount Cemetery Association, Petitioner 

V. 

Commissioner of Internal Revenue, Respondent 

Petitioner's Objection to Respondent's Recomputation and 
Notice of Settlemeyit, Accompanied by Alternative 
Computation. 

Now comes the petitioner, Fairmount Cemetery Associa¬ 
tion, by its attorney, Paul E. Shorb, and objects to jthe 
computation and notice of settlement filed by the respon¬ 
dent in this proceeding on June 16, 1936. Petitioner sub¬ 
mits herewith its alternative computation of the tax la¬ 
bility of the petitioner herein, computed in accordance 
with the order of the Board of Tax Appeals, entered here¬ 
in on May 11, 1936. 

Petitioner submits its recomputation, without prejudice 
to itself, and with full right to appeal to the United States 
Court of Appeals for the District of Columbia to correct 
the errors contained in the Board’s memorandum opinion 

and order entered May 11, 1936. | 

(Signed) PAUL E. SHORB 
PAUL E. SHORB 
701 Union Trust Bldg. 
Washington, D. C. I 

Counsel for Petitioner | 
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22 United States Board of Tax Appeals 

Docket No. 70639 

Endorsed: United States Board of Tax Appeals Filed 
Jnl 3—1936 Enr.Dkt.Cal. Stat. 

Fairmouxt Cemetery Association, Petitioner 


V. 

Commissioner of Internal Revenue, Respondent 

Petitioner's Acquiescence in Respondents Computation and 
Notice of Settlement ivith Reservations. 

Now comes the petitioner, Fairmount Cemetery Associa¬ 
tion, by its attorney, Paul E. Shorb, and acquiesces in 
the computation of the tax liability of the petitioner herein 
filed by the respondent June 16, 1936, computed in accor¬ 
dance with the order of the Board of Tax Appeals entered 
herein on May 11, 1936. 

Petitioner’s acquiescence herein is without prejudice to 
itself, and with full right to appeal to the United States 
Court of Appeals for the District of Columbia to correct 
the errors contained in the Board’s memorandum opinion, 
and order entered herein on May 11, 1936, including the 
matter of the Board’s failure to increase the March 1, 1913 
value of Block 90 as required by the mandate of the United 
States Court of Appeals for the District of Columbia in 
this proceeding. 

(Signed) PAUL E. SHORB 
PAUL E. SHORB 
701 Union Trust Bldg. 
Washington, D. C. 

Counsel for Petitioner 
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23 United States Board of Tax Appeals 

Washington 
Docket No. 55570 

Fairmount Cemetery Association, Petitioner 

V. 

Commissioner of Internal Revenue, Respondent 

Decision 

The above cause was originally decided by the Board bin¬ 
der date of May 22, 1934, and deficiencies determined for 
the years 1957 and 1928 in the amounts of $7,545.99 ^nd 
$4,637.34, respectively. Upon appeal, the United Stajtes 
Court of Appeals for the District of Columbia reversed |the 
Board and remanded the cause for further proceeding^ in 
accordance with its opinion. Pursuant to the mandatel of 
the said court the Board entered its Memorandum Opinion 
on May 11, 1936, and the respondent, on June 16, 1936, 
filed a notice of settlement and proposed recomputation in 
accordance with the said Memorandum Opinion, and on 
July 3, 1936, the petitioner, objecting to the respondeijit’s 
recomputation, filed its proposed recomputation. On July 
8, 1936, this cause was called from the Day Calendar 'for 
settlement under Rule 50, at which time the respondentj ac¬ 
quiesced in the recomputation filed by the petitioner. From 
the recomputation submitted and agreed to, it appears tnat, 
pending appeal, the petitioner paid in respect of the defi¬ 
ciencies herein the entire amounts determined as deficiencies 
under our order and decision of May 22, 1934. Pursuant 
to the Memorandum Opinion of the Board entered on May 
11, 1936, and the recomputation filed and agreed to by the 
parties hereto, it is 

ORDERED and DECIDED that the correct deficiencies 
herein, and in respect of which it is agreed that the pay¬ 
ments shown above were made, are as follows: 

1927 — $7,014.05 

1928 — 4,158.52 

Enter. j 

Entered Oct. 31,1936 (s) BOLON B. TTJENiIe 

Member. 

(Seal) 


22 FAIRMOUNT CEMETERY ASSO. VS. GUY T. HELVERING. 

24 United States Board of Tax Appeals 

Washington 
Docket No. 63753. 

Fairmount Cemetery Association, Petitioner 

V. 

Commissioner of Internal Revenue, Respondent 

Decision 

The above cause was originally decided by the Board 
under date of May 22, 19^34, and a deficiency determined 
for the year 1929 in the amount of $5,433.67. Upon ap¬ 
peal, the United States Court of Appeals for the District 
of Columbia reversed the Board and remanded the cause 
for further proceedings in accordance with its opinion. 
Pursuant to the mandate of the said court the Board en¬ 
tered its Memorandum Opinion on May 11, 1936, and the 
respondent. On June 16, 1936, filed a notice of settlement 
and proposed recomputation in accordance with the said 
Memorandum Opinion, and on July 3, 1936, the petitioner, 
objecting to the respondent’s recomputation, filed its pro¬ 
posed recomputation. On July 8,1936, this cause was called 
from the Day Calendar for settlement under Rule 50, at 
which time the respondent acquiesced in the recomputation 
filed by the petitioner. From the recomputation submitted 
and agreed to, it appears that, pending appeal, the peti¬ 
tioner paid in respect of the deficiency herein the entire 
amount determined as a deficiency under our order and 
decision of May 22, 1934. Pursuant to the Memorandum 
Opinion of the Board entered on May 11, 1936, and the 
recomputation filed and agreed to by the parties hereto, it is 

ORDERED and DECIDED that the correct deficiency 
herein for the year 1929, and in respect of which it is agreed 
that the payment shown above was made, is $4,927.56. 

Enter: 

Entered Oct 311936 (Signed) BOLON B. TURNER 
(Seal) Member, 
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25 United States Board of Tax Appeals 

Washington 
Docket No. 70639. 

Fairmount Cemetery Association, Petitioner 

V. 

Commissioner of Internal Eevenue, Respondent 

Decision 

The above cause was originally decided by the Board 
under date of May 22,1934, and a deficiency determined i^or 
the year 1930 in the amount of $5,153.17. Upon appeal, 1]he 
United States Court of Appeals for the District of Colukn- 
bia reversed the Board and remanded the cause for fur¬ 
ther proceedings in accordance with its opinion. Pur^- 
ant to the mandate of the said court the Board entered its 
Memorandum Opinion on May 11, 1936, and the respj)n- 
dent, on June 16, 1936, filed a notice of settlement and pro¬ 
posed recomputation in accordance with the said Meijao- 
randum Opinion, and on July 3, 1936, the petitioner filed 
its acquiescence in the respondent’s proposed recompilta- 
tion. Prom the recomputation submitted and agreed to, 
it appears that, pending appeal, the petitioner paid in re¬ 
spect of the deficiency herein the entire amount determined 
as a deficiency under our order and decision of May 22, 
1934. Pursuant to the Memorandum Opinion of the Bo^rd 
entered on May 11, 1936, and the recomputation filed and 
agreed to by the parties hereto, it is 

ORDERED and DECIDED that the correct deficiency 
herein for the year 1930, and in respect of which it is agiped 
that the payment shown above was made, is $4,838.42. j 

Enter: | 

Entered Oct 311936 (Signed) BOLON B. TURNER 

Menriber, 

(Seal) 
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26 United States Board of Tax Appeals 

Endorsed: United States Board of Tax Appeals Filed 
Nov 11 1936' Enr.Dkt.Cal.Stat. 

B. T. A. Docket Nos. 55570, 63753, 70639 

Fairmount Cemetery Association, Petitioner 

V. 

Commissioner of Internal Revenue, Respondent 

Agreement for Review by the United States Court of Ap¬ 
peals for the District of Columbia. 

It is stipulated and agreed between the parties to this 
proceeding by their respective undersigned attorneys, 
that pursuant to the provisions of Section 1002 of the Rev¬ 
enue Act of 1926 as amended by Section 519 of the Revenue 
Act of 1934, the decisions of the United States Board of Tax 
Appeals entered October 31, 1936 in the above described 
proceedings may be reviewed by the United States Court 
of Appeals for the District of Columbia. 

M. P. WORMHOUDT 
701 Union Trust Building 
1 Washington, D. C. 

Counsel for Petitioner. 

, ROBERT H. JACKSON 

i Assistant Attorney General 

Counsel for Respondent. 

Dated November 3, 1936. 

27 United States Court of Appeals for the 

District of Columbia 

Endorsed: United States Board of Tax Appeals Filed 
Nov 111936 Enr.Dkt.Cal.Stat. 

B. T. A. Docket Nos. 55570, 63753, 70639 

Fairmount Cemetery Association, Petitioner 

vs. 

Commissioner of Internal Revenue, Respondent 

Petition for Review of Decisions of the United States 
Board of Tax Appeals by the United States Court of 
Appeals for the District of Columbia. 
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To the United States Court of Appeals for the District of 
Columbia: 

The above-named petitioner, Fairmount Cemetery Asso- 
' ciation, is aggrieved by the decisions of the United States 
Board of Tax Appeals entered October 31,1936, on mandate 
' of this Court in the case of Fairmount Cemetery Assocm- 
tion V. Commissioner of Internal Revenice, No. 6354, de¬ 
cided June 29, 1935, (79 F. (2d) 163), and respectfully 
' submits its petition for review thereof by the United Stages 
Court of Appeals for the District of Columbia, in or4er 
that said decisions may be corrected to accord with tihe 
mandate of this court entered July 19, 1935. 

' This petition is filed pursuant to a stipulation enteied 
into by the parties under the provisions of Section 1002 
Revenue Act of 1926, 44 Stat. 110, (as amended by 

28 Section 519 Revenue Act of 1934) that review sljall 
be by this Court, which stipulation was filed with pae 

Clerk of this Board of Tax Appeals. For cause, the peti¬ 
tioner respectfully shows as follows: I 

Statement of Nature of the Controversy. 

1. Petitioner is a Colorado corporation with principal 
oflBice at Denver, Colorado. On April 6, 1931, petitioner 
filed with the United States Board of Tax Appeals (here¬ 
inafter called the Board) a petition for redetermination of 
deficiencies of $7,545.99 and $4,637.34 in income taxes, de¬ 
termined by respondent against petitioner for the years 
1927 and 1928 respectively. This proceeding was docketed 
as No. 55,570. Thereafter, on April 2,1932, petitioner <iuly 
filed with the Board, a petition for redetermination cf a 
deficiency of $5,433.67 in income taxes determined by re¬ 
spondent against petitioner for the year 1929. This ];)ro- 
ceeding was docketed as No. 63,753. Thereafter, on March 
23, 1933, petitioner duly filed, with the Board, a petition 
for redetermination of a deficiency of $5,153.17 in incbme 
taxes, determined by respondent against petitioner for the 
year 1930. This proceeding was docketed as No. 70,639. 
Answers were filed by respondent to petitioner’s afore¬ 
mentioned petitions. 

29 2. The sole questions in controversy before the 
Board which were subsequently decided by this 
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Court Upon appeal were: (a) the fair market value on 
March 1,191^, of petitioner’s cemetery lands acquired prior 
to March 1,1913, and sold by it in 1927,1928, 1929 and 1930; 
(b) the correct cost basis for computing gain on sales by 
petitioner in' 1930 of burial crypts in a mausoleum erected 
on block 90 acquired by petitioner prior to March 1, 1913. 

The petitioner is engaged in operating the Fairmount 
Cemetery and the Fairmount Mausoleum, in the immediate 
vicinity of Denver, Colorado. It also owns and operates 
the Riversidb Cemetery situated within the city limits of 
Denver. Petitioner was incorporated in 1890 and in the 
same year acquired its present cemetery site including 
some 560 acres of land which it caused to be platted and 
made available for cemetery purposes. General improve¬ 
ments amounting to approximately $130,000.00 and which 
benefited the entire cemetery land, were made prior to 
March 1, 1913, and prior to that date improvements in the 
way of monuments, etc., estimated at several million dollars 
were also made to certain of the cemetery blocks and lots 
which made them fully improved on March 1, 1913. Other 
additional improvements have been added to numerous 
blocks and lots since March 1,1913. In 1929, the petitioner 
began the construction of a mausoleum on block 90 of the 
aforementioned cemetery lands. 

During 1927,1928, 1929 and 1930, sales were made 
30 by petitioner of burial space from the aforemen¬ 
tioned cemetery blocks and in 1930 the petitioner 
also sold certain mausoleum crypts in the mausoleum erec¬ 
ted on block 90. The petitioner claimed and averred be¬ 
fore the Board in the original proceeding, that the March 
1, 1913, fair market value of the cemetery lands sold in 
1927 to 1930 inclusive ranged from 52c to $2.02 per square 
foot, according to the location and improvement of the par¬ 
ticular lots sold. Petitioner further claimed and averred 
before the Board that the March 1, 1913, fair market value 
of block 90 on which the mausoleum was erected was $1.25 
per square foot. The respondent classified the lands as im¬ 
proved, partly improved, and unimproved and determined 
the March 1,1913 fair market values thereof in the respec¬ 
tive amounts of 80 cents, 40 cents and 3.968 cents per 
square foot. Block 90 was included by respondent in the 
so-called xmimproved classification with a March 1, 1913 
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fair market value of 3.968 cents per square foot and block 
25 was included in the partly-improved class and accoifd- 
ingly valued at 40 cents per square foot as of March 11, 
1913. The petitioner claimed and averred before the Boalrd 
that if the March 1,1913 fair market value was to be deter¬ 
mined on the basis of average value of so-called unim¬ 
proved lands, said March 1, 1913, fair market value was 
not less than 78 cents per square foot for so-called unim¬ 
proved lands. The facts were substantially the same j^or 
the four years and the three appeals were consolidated 4iid 
heard together by the Board. I 

31 3. On May 16, 1934, the Board filed its Findings 

of Fact and Opinion in the consolidated cases. By 
this decision the Board affirmed the determination of the Ire- 
spondent that petitioner’s cemetery lands should be clabsi- 
fied as improved, partly-improved and unimproved ^nd 
that the March 1, 1913 fair market values thereof was I re¬ 
spectively 80 cents, 40 cents and 3.968 cents per square 
foot. The Board determined that the March 1, 1913 lair 
market value of block 90 on which the mausoleum was 
erected was 3.968 cents per square foot. The Board ^so 
affirmed the determination of the respondent with respect 
to block 25 and included the same among the semi-improved 
blocks with a fair market value as of March 1, 1913 of 40 
cents per square foot. 

On May 22, 1934, the Board entered formal decisioi^s in 
each of the aforementioned proceedings whereby it re¬ 
determined the deficiencies to be $7,545.00 for 1927, $4,- 
637.34 for 1928, $5,433.67 for 1929 and $5,153.17 for 1930, 
the same amounts as proposed by respondent. j 

4. August 17, 1934, petitioner filed its petition to rejTiew 
said decisions and pursuant to stipulation with respondent 
under the provisions of Section 1002 Revenue Act of 1926, 
44 Stat. 110 (as amended by Section 519 Revenue Act of 
1934) review was had by the United States Court of Ap¬ 
peals for the District of Columbia. The issues before this 
Court on said appeal were (a) the March 1, 1913 fair mar¬ 
ket value of petitioner’s cemetery lands acquired pri(l)r to 
that date and sold by it in 1927, 1928, 1929 and 1930J and 
(b) the fair market value of block 90 classified as unim¬ 
proved on March 1, 1913 and upon which petitionei^ had 
erected its mausoleum in 1929. 
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32 5. On June 29, 1935, this Court rendered its opin¬ 
ion in said causes. The Court, in its decision, re¬ 
ported at 79 F. (2d) 163 sustained the respondent’s clas¬ 
sification of petitioner’s cemetery lots and affirmed the 
decision of the Board with respect to its determination of 
March 1, 1913 fair market value of petitioner’s improved 
cemetery lots (80 cents) and semi-improved cemetery lots 
(40 cents). This Court reversed the decision of the Board 
wfith respect to the fair market value of petitioner’s unim¬ 
proved cemetery lots on March 1, 1913, holding that the 
overwhelming weight of the uncontradicted evidence impels 
a much greater valuation on the unimproved blocks on 
said basic date and that there was no satisfactory evidence 
to support the Commissioner’s valuation of the unim¬ 
proved land.' The mandate of the Court reversing the de¬ 
cisions of the Board in part and remanding said causes to 
the Board of Tax Appeals was sent to the Board on July 
19, 1935. 

6. Under I date of May 11, 1936, the Board rendered a 
memorandum opinion which purported to comply wdth the 
opinion and mandate of this Court. The Board’s opinion 
was based solely upon the record (Docket No. 6354), which 
was before this Court and no new or additional evidence 
was introduced by either petitioner or respondent. In said 
opinion the Board placed no value on Block 90, previously 
classified by respondent and the Board as unimproved 
property with a March 1, 1913, fair market value of 3,968 
per square foot and which determination was reversed 
by this Court on appeal on the ground that the overwhelm¬ 
ing weight of the evidence required a much higher valua¬ 
tion on said unimproved property. The Board also 

33 removed block 25 from the semi-improved class, val¬ 
ued at 40 cents per square foot on March 1, 1913, as 

determined by the respondent and affirmed by the Board 
in its original opinion, 30 B. T. A. 740, and by this Court 
on appeal. The Board in said opinion reclassified block 
25 as unimproved land on March 1, 1913, with a fair mar¬ 
ket value on said date of 15 cents per square foot. 

With respect to petitioner’s unimproved cemetery lands 
the Board divided the same into four groups designated as 
1, 2, 3 and 4 and placed a March 1,1913, fair market value 
on the several blocks within said groups of 6 cents, 6 cents, 
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15 cents and 9 cents per square foot respectively. Block 
25 was placed in group 3 and accordingly valued at 15 
cents per square foot. 

7. Pursuant to said opinon, the Board entered its de(|ji- 
sions in said proceedings on October 31, 1936, finding j^e- 
titioner to be liable for deficiencies in taxes for the yeajrs 
1927, 1928, 1929 and 1930 in the amounts of $7,014.05, $4,- 
158.52, $4,927.56 and $4,838.42 respectively. 


Assignments of Error, | 

The petitioner believes and avers that errors were co|n- 
mitted by the Board to its damage and prejudice as fol¬ 
lows: 

1. In entering decisions contrary to the opinion ajnd 
mandate of this Court. 

2. In failing to enter decisions in accordance with the 

opinion and mandate of this Court. 

34 3. In redetermining the deficiencies as $7,014.05 for 

1927; $4,158.52 for 1928; $4,927.56 for 1929 and $4,- 
838.42 for 1930 contrary to the opinion and mandate of this 
Court. 

4. In failing to place any March 1,1913 fair market va|lue 

on block 90 contrary to the opinion and mandate of mis 
Court. I 

5. In failing to increase the March 1, 1913 fair maijket 
value of petitioner’s block 90 on which the mausoleum '^as 
erected, from 3.968 cents as directed by this Court, to $1.25 
per square foot as established by the evidence in the record. 

6. In departing from the opinion and mandate of this 

Court by removing block 25 from the respondent’s s^mi- 
improved classification, valued at 40 cents per square fbot, 
which determination was afi&rmed by the Board and jfchis 
Court on appeal and in reclassifying the same as mfim- 
proved cemetery lands with a March 1, 1913, fair market 
value of 15 cents per square foot, contrary to the evidence 
in the record. I 

7. In failing to find and determine that the ‘‘unconlra- 
dicted evidence” showed a “much greater value” for peti¬ 
tioner’s unimproved cemetery lands sold during 1927 to 
1930 inclusive, than 3.968 cents per square foot, as required 
by the opinion and mandate of this Court. 

8. In valuing the petitioner’s unimproved cemetery bl^ks 
in groups 1, 2, 3 and 4 as classified by the Board, als of 
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March 1,1913, at 6 cents, 6 cents, 15 cents and 9 cents per 
square foot, respectively, which values are not the 

35 “much greater values” (than 3.968 cents per square 
foot) directed by the opinion and mandate of this 

Court. 

9. In determining that petitioner’s unimproved cemetery 
lands, sold during the years 1927 to 1930, inclusive, had 
a March 1, 1913 fair market value per square foot of from 
6 to 15 cents, contrary to the evidence in the record and 
contrary to the opinion and mandate of this Court, which 
stated that there was a “middle ground fair to all inter¬ 
ests”. 

10. In using the bulk sale in 1911 to the Jewish cemetery 
of 15 acres of land, as the basic fact upon which it deter¬ 
mined the March 1, 1913 square foot value of petitioner’s 
unimproved cemetery lands sold during 1927 to 1930 in¬ 
clusive, contrary to the opinion and mandate of this Court 
that said sale was not “a safe criterion for determining 
the value” of the lands in question. 

11. In disregarding the testimony of competent witnesses 
as to the March 1, 1913, fair market value of petitioner’s 
unimproved cemetery lands on said date, contrary to the 
opinion and mandate of this Court. 

12. In disregarding an appraisal made by competent ap¬ 
praisers as of March 1, 1913 of petitioner’s unimproved 
cemetery lands, contrary to the opinion and mandate of 
this Court. 

13. In disregarding the prices at which similar adjacent 
and nearby lands and lots sold during the period of 26 

months immediately prior to March 1,1913, contrary 

36 to the opinion and mandate of this Court. 

14. In ignoring and-disregarding the opinion and 
mandate of this Court that in 1913, “it was reasonably cer¬ 
tain that all of the lots in the blocks sold in the years 1927 
to 1930 (those involved in this petition) might be expected 
to be marketable in a few years”. 

15. In determining that petitioner’s profit from the sale 
of unimproved cemetery lands as determined by respondent 
was overstated by not more than $3,940.29 for 1927, $3,- 
990.18 for 1928, $4,601.07 for 1929 and $2,622.91 for 1930, 
when said determination is not supported by, but is con- 
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trary to the evidence in the record and contrary to the 
opinion and mandate of this Court. 

16. In determining that petitioner’s profit from the sale 
of mausoleum crypts as shown in its 1930 return shoulp 
be increased by $9,827.13 when said determination is coi^- 
trary to the opinion and mandate of this Court, and is nc^t 
supported by, but is contrary to the evidence in the recorcj. 

Wherefore, your petitioner prays that the decisions of tlie 
Board entered herein against it, be reviewed and reversed 
by the United States Court of Appeals for the District of 
Columbia and that the Clerk of the Board be directed 1:o 
transmit and deliver to the Clerk of said Court certifieid 
copies of all the documents necessary and material to the 
presentation and consideration of the foregoing Petitic^n 
for Keview, and as required by the rules of sajid 

37 Court and statutes made and provided; and your 
petitioner prays for such other and further relief 

as the Court may deem proper in the premises. 

PAUL E. SHORB 
MARION P. WORMHOUDT 
Attorneys for Petitioner 

COVINGTON, BURLING, RUBLEE, 

ACHESON & SHORB 
701 Union Trust Building 
Washington, D. C. 

Of Counsel 

38 District of Columbia ) ss : 

Paul E. Shorb, being duly sworn, says that he is one of 
the attorneys-of-record for the petitioner, Fairmount Cem¬ 
etery Association, and as such is duly authorized to verify 
the above Petition for Review to the United States Court of 
Appeals for the District of Columbia; that he has read s^id 
Petition for Review, is familiar with the statements therein 
contained and the facts therein stated are true to the best 
of his information and belief. 

PAUL E. SHORB 

Subscribed and sworn to before me this 11th day of 
vember, 1936. 

VIOLA M. CURTIS 

(Seal) Notary Public, B, C. 

My Commission Expires April 1,1941. 
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39 United States Court of Appeals for the District 

of Columbia 

B. T. A. Docket Nos. 55570, 63753, 70639 

Endorsed: United States Board of Tax Appeals Filed 
Nov 11 1936 ' Enr_Dkt.Cal.Stat. 

Faikmount Cemetery Association, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Notice of Filing Petition for Review 

Herman Oliphant Esq., 

General Counsel for the Department 
of the Treasury, 

Washington, D. C. 

Sir: 

You are hereby notified that on November 11th, 1936, a 
petition for review of the decisions of the United States 
Board of Tax Appeals in the above entitled proceedings was 
filed with the Clerk of the Board, a true copy of which is 
herewith served upon you. 

i PAUL E. SHORB 

I 701 Union Trust Bldg., 

I Washington, D. C. 

Attorney for Petitioner 

Receipt of copy of petition for review and copy of this 
notice acknowledged this 11th day of November, 1936. 

HERMAN OLIPHANT 
General Counsel for the De¬ 
partment of the Treasury 
Attorney for Respondent. 
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40 United States Court of Appeals for the District 

of Columbia 

B. T. A. Docket Nos. 55570, 63753, 70639 

Endorsed: United States Board of Tax Appeals Piled 
Nov 11 1936 Enr.Dkt.Cal.Stat. j 

Faiemount Cemetery Association, Petitioner, I 


Commissioner of Internal. Revenue, Respondent, 

Praecipe for Record 

To the Clerk of the United States Board of Tax Appeals: 

You are hereby requested to prepare and certify anti 
transmit to the Clerk of the United States Court of Ap¬ 
peals for the District of Columbia, copies duly certified as 
correct of the following documents and records in the above 
entitled cause in connection with the Petition for Review by 
the United States Court of Appeals for the District of 
Columbia heretofore filed by the petitioner: 

1. The docket entries of the proceedings before the Board 
subsequent to October 16, 1934. 

2. Opinion and Mandate of the United States Court of 

Appeals for the District of Columbia dated respectively, 
June 29,1935 and July 19,1935. . I 

3. Memorandum Opinion of the Board of Tax A]> 
41 peals. 

4. Petitioner’s objections to respondent’s recorfi- 
putations and Notice of Settlement in Docket #55,570 a4d 
Docket #63,753 (omitting alternative computations) aid 
petitioner’s acquiescence in respondent’s computation, with 
reservations, in Docket #70,639. 

5. Decisions of the Board entered October 31, 1936. 

6. Agreement for review by the United States Court of 
Appeals for the District of Columbia. 

7. Petition for review, together with proof of service of 
of notice of filing petition for review, and of service of a 
copy of petition for review. 

8. This praecipe. 

PAUL E. SHORB 
701 Union Trust Bldg., 
Washington, D. C. 

Attorney for Petitioner 
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42 United States Board of Tax Appeals 

Washington 

U. S. Board of Tax Appeals 1924 
Docket Nos. 55570, 63753, 70639 
Fairmount Cemetery Association, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Certificate 

I, B. D. Gamble, clerk of the U. S. Board of Tax Ap¬ 
peals, do hereby certify that the foregoing pages, 1 to 41, 
inclusive, contain and are a true copy of the transcript of 
record, papers, and proceedings on file and of record in my 
office as called for by the Praecipe in the appeal (or ap¬ 
peals) as above numbered and entitled. 

In testimbny whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 23rd day of 
Nov. 1936, 

B D GAMBLE 
Clerk, 

' United States Board of Tax Appeals. 

(Seal) 

43 Thursday, December 3rd, A. D. 1936. 

* • • 

No. 6883. 

Fairmount Cemetery Association, Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue. 

On consideration of petitioner’s motion for a hearing 
herein upon the record in the former appeal, Fairmount 
Cemetery Association v. Commissioner of Internal Reve¬ 
nue, No. 6354, as supplemented by record of subsequent 
proceedings, and to waive the printing of the former rec- 
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I 

ord, It is ordered by the Court that the motion be, and ijt 
is hereby, granted. 

Test: 

MONCURE BURKE 
Clerk of the United States Court of Appeai^ 
for the District of Columbia. i 
(Seal) I 

Endorsed on Cover: No. 6883 Fairmount Cemetery As¬ 
sociation, Petitioner, vs. Guy T. Helvering, Commissioner 
of Internal Revenue United States Court of Appeals for 
the District of Columbia Filed Nov 24 1936 Moncuife 
Burke, Clerk 



HB. JWffBlB TAS OMBBi . UNITED States 

nifllFZ318m7 



^rnteb ^tateiei Court ot jllppealss 

FOE THE DISTEICT OF COLUMBIA. 


No. 6883. 


Pairmount Cemetery Association, Petitioner, 
I vs. 


Guy T. Helvering, Commissioner of Internal Eevenue, 

Respondent. 


On Petition for Review of Decision of the United 
States Board of Tax Appeals. 


BRIEF FOR THE PETITIONER. 


Paul E. Shore, 

M. P. WORMHOUDT, 

Attorneys for Petitioner. 

Covington, Burling, Rublee, Acheson & Shore, 

Of Counsel. 


PSKSS OT Byxoh S. Axuxa. Washivotok. D. 0. 





INDEX. 

Subject Matter. 


Pag^ 


Previous Opinions . ]( 

Jurisdiction. i 

Questions Presented . 2 

Statement of Facts . $ 

Errors Relied Upon. j 

The Statutes Involved. ^ 

Argument. l6 


I. The March 1, 1913 Values Placed Upon Pe¬ 
titioner’s Unimproved Cemetery Lands by 
the Board do not Comply with the Opinion 
and Mandate of this Court. Ip 

II. The March 1,1913 Value of Petitioner’s Un¬ 
improved Cemetery Lands is Reflected by 
Petitioner’s Evidence . 

ni. The Board Erred in Removing Block 25 from 
the Semi-improved to the Unimproved Class 

IV. The Board Erred in Failing to Increase the 
Value of Block 90. 

Conclusion. 30 

Cases Cited: 

Elmhurst Cemetery Company of Joliet v. Com¬ 
missioner, 300 U. S. —, 1937 C. C. H. Federal 
Tax Service, Paragraph 9084; Prentice-Hall 
1937 Federal Tax Service, Paragraph 1156.. 26 

Sandford Fork & Tool Co., in re 160 U. S. 247, j 


255. 

Warner v. Grayson, 24 App. D. C. 55, 57 . ^8 


Statutes Cited: 

Revenue Act of 1926, c. 27, 44 Stat. 9, 16 Sec. 

204(b). 

Revenue Act of 1928, c. 852, 45 Stat. 791, 821 
Sec. 113(b). 



23 

^7 

I 


















wmmmmmrn 








Wteti ^tateis; Court of !ippeal£( 

FOR THE DISTRICT OF COLUMBIA. 


No. 6883. 


Fairmount Cemetery Association, Petitioner, 

vs. 


Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 


On Petition for Review of Decision of the United 
States Board of Tax Appeals. 


BRIEF FOR THE PETITIONER. 


Previous Opinions. I 

This is the second occasion on which this case h^s 
been before this Court. The opinion of the United 
States Board of Tax Appeals on the original hearing 
and decisions (Record 47-54) is reported in 30 B. T. jA. 
740. The opinion of this Court reversing the Boajrd 
in part in the first appeal (Supplemental Record 549) 
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is reported in 65 App. D. C. 38, 79 F. (2d) 163. The 
Memorandum Opinion of the Board under the man¬ 
date of this Court (Suppl. Eecord 11-17) is not re¬ 
ported. 

Under date of November 24,1936, this Court entered 
an order granting petitioner’s motion for a hearing 
herein upon the record in the former appeal. No. 6354 
(hereinafter referred to as the Record, i.e., R.), as 
supplemented by record of subsequent proceedings, 
(hereinafter referred to as the Supplemental Record, 
i.e,, S. R.). 


Jurisdiction. 

This case comes before the Court on petition for re¬ 
view of decisions of the United States Board of Tax 
Appeals pursuant to Sections 1001, 1003, 1005, of the 
Revenue Act of 1926, C. 27, 44 Stat. 9, as amended by 
Section 1101, Revenue Act of 1932, C. 209, 47 Stat. 169 
and by Section 519, Revenue Act of 1934, C. 277, 48 
Stat. 680. ' In the stipulation filed in the case (S. R. 24), 
it was agreed that the decisions of the Board might be 
reviewed by the United States Court of Appeals for 
the District of Columbia pursuant to the provisions of 
Section 1002 of the Revenue Act of 1926 as amended 
by Section 519, Revenue Act of 1934. 

Questions Presented. 

When this case was previously before this Court, it 
held that the Board and the respondent erred in fail¬ 
ing to find a much greater March 1, 1913 fair market 
value than 3.968 cents per square foot for petitioner’s 
unimproved cemetery lands sold during the years 1927 
to 1930 inclusive (S. R. 9). The Board was directed 
to correct its error. WThether the Board complied with 
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this Court’s opinion and mandate in, (1) Valuing petij 
tioner’s unimproved lands at 6 cents to 15 cents peij- 
square foot, (2) Removing Block 25 from the semi- 
improved to the unimproved class, and (3) Failing to 
increase the value of unimproved Block 90 from 3.968 
cents per square foot, are the questions now presented. 

Statement of Facts. 


The petitioner is a Colorado corporation engaged ija 
operating the Fairmount Cemetery and the Fairmoui^t 
Mausoleum, in the immediate vicinity of Denver, Colo¬ 
rado. It was incorporated in 1890, and, in the same 
year, acquired its present cemetery site, including some 
560 acres of land which it caused to be platted ai^d 
made available for cemetery purposes. (R. 48) I 
The preliminary development of petitioner’s proper¬ 
ties consisted of such general work as surveying, lay¬ 
ing out roads, irrigation canals, and reservoir sitep, 
and in dividing and subdividing the available residi|ie 
into blocks and burial lots. Some 265 block subdivji- 
sions in varying sizes were thus provided for, all if 
which were respectively marked and identified by let¬ 
ters and numbers on the cemetery plat as adopted. 
(E. 48) j 

General improvements related to the project as | a 
whole, made prior to March 1, 1913, included iteiks 
and expenditures as follows: Reservoir construction, 
$5,873.15; chapel and gate lodge, $29,567.65; vario^ 
small buildings, $2,332.99; providing electrical railway 
connection with the City of Denver and transportati|3n 
contract with Denver Tramway Co., $10,591.32; Ar¬ 
tesian well, $1,836.42; greenhouse, $15,391.17; waW 
mains, $13,662.00; office and waiting room, $5,353.50. 
Some other expenditures were made during this pre- 
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liminary development period for landscaping, drain¬ 
age, surveying, grading and pipe lines, making a total 
outlay for improvements to Fairmount Cemetery 
ground prior to March 1, 1913, of $130,347.29. (K. 48, 
49, 69, 70) 

From 1891 to 1913 many prominent families pur¬ 
chased lots and plots in Fairmount Cemetery and dur¬ 
ing this period, they alone, spent either in mausoleums 
or memorials a quarter of a million dollars to beautify 
their cemetery plots. During the same period, the 
petitioner sold plots—^not single graves—^to family lot 
owners to the number of 8,000 families in the City of 
Denver and it was estimated that several million dol¬ 
lars had been expended for memorials from 1890 up to 
and including 1912. (R, 70, 71) The improvements 
made by lot! owners to the cemetery added value to 
petitioner’s land in that when people of necessity have 
to choose a cemetery, they would go to one that was 
well managed and well improved, one that w’as sightly 
located, and the erection of monuments, memorials and 
mausoleumsi greatly adds to the value of the cemetery 
property so far as the purchaser is concerned. (R. 71, 
72) 

The directory showed the population of Denver in 
1890 was 85,000; 1900, 133,859; 1910, 213,381. (R. 71) 
The petitioner’s cemetery is located very acceptably 
to the City of Denver and far enough away so as not to 
be encroached upon, yet close enough so that it is con¬ 
venient, which has resulted in a constant and consis¬ 
tent patronage. (R. 71) 

The main entrance to Fairmount Cemetery is located 
near the northwest comer of the main tract, being ap¬ 
proximately the point nearest the City of Denver; and 
it was at and in this immediate vicinity that the peti- 
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tioner began the development of burial lots (R. 49 )L 
Some tbirty-seven cemetery blocks were fully improve 
prior to March 1,1913 (R. 49). Sales of lots had bee 
made in a few other blocks (84, 85, 86) prior to Marc 
1, 1913 (R. 75) and the entire cemetery had been ini- 
proved to the extent of reservoir, canal, water mains, 
street car line and buildings (R. 68). 

The cost of bringing the blocks, not fully improve^ 
on March 1, 1913, to a fully improved state, ranged 
from 3.264 cents per square foot on Block 25 to 20.8^1 
cents per square foot on Block 95,—the average cost 
of improvement being less than 10 cents per square 
foot (R. 66 A). 

During the twenty-six months period January 1, 
1911 to February 28, 1913, the petitioner sold lots and 
graves from twenty-six of its cemetery blocks at ^n 
average square foot per block sale price ranging fro 
$2.3026 in Block 63 to $.5178 in Block 55 (R. 96-115 ai[d 
49, 50). I 

In 1911 the petitioner also sold fifteen acres of ii:s 
lands to the Jewish Association for cemetery purposeis. 
This land had only been improved as far as the general 
improvements which applied to the whole tract were 
concerned. The fifteen acres were sold for $15,000.00 
plus a stipulation that the purchaser pay for its own 
irrigation and water and that petitioner would ^et 
the benefit of interment, foundations, greenhouse salp, 
etc. (R. 72). This collateral agreement was of gr^at 
value to the petitioner. (R. 73) 

The blocks in which sales were made by petitioner 
from 1927 to 1930 inclusive are Blocks B, 2, 5, 12, 20, 
25, 27, 31, 33, 34, 45, 46, 47,48, 53, 54, 55, 58, 61, 62, 69, 
72, 76, 80, 81, 84, 85, 86, 87, 88 and 95. In 1930 pejti- 
tioner sold space in Fairmount Mausoleum which is 
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located upon Block 90. (R. 64) In its returns for the 
taxable years the petitioner claimed March 1, 1913, 
values ranging from forty cents to $1.93 per square 
foot for lots sold, and for Block No. 90, upon which the 
Mausoleum was constructed and which was not spe¬ 
cially improved in 1913, it claimed a basic value of 
eighty cents per square foot. (R. 50) 

The respondent classified said lands as Improved, 
Partly Improved, and Unimproved and determined the 
March 1, 1913 values thereof respectively as 80 cents, 
40 cents and 3.968 cents per square foot. (R. 50) The 
Board of Tax Appeals affirmed the respondent’s de¬ 
termination (R. 54) and from this decision the Fair- 
mount Cemetery Association brought this case before 
this Court on Petition for Review. (R. 56) 

This Court reversed in part the decision of the 
Board, holding that the uncontradicted evidence 
showed a much greater valuation for the unimproved 
blocks and directing the Board to find such value from 
the evidence in the Record. This Court affirmed the 
determination of the Board that the 1913 value of peti¬ 
tioner’s improved lots was 80 cents per square foot 
and semi-improved lots 40 cents per square foot. (S. R. 
5-9) 

The Board by Memorandum Opinion (S. R. 11-17) 
thereupon found: (1) that Block 25 should be classified 
as unimproved instead of semi-improved as previously 
determined by the respondent, the Board and this 
Court; (2) made no mention of Block 90 and left its 
value at 3.968 cents per square foot; and (3) found the 
March 1, 1913 fair market value of the other unim¬ 
proved blocks as 6 cents per square foot for Group 1, 
6 cents for Group 2, 15 cents for Group 3, and 9 cents 
for Group 4. Decisions were accordingly entered (S. 
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R. 21-23) determining deficiencies for 1927, 1928, 192^ 
and 1930 as $7,014.05, $4,158.52, $4,927.56, and $4,838. - 
42, respectively, as compared with deficiencies previ¬ 
ously determined (R. 54, 55) for said respective years 
as $7,545.99, $4,637.34, $5,433.67, and $5,153.17. 

From these decisions the Fairmount Cemeterv AsscJ 
ciation has brought this case before this Court on Peti¬ 
tion for Review. 

Errors Relied Upon. 

The following errors have been assigned and aiie 
relied upon. The Board erred: 

1. In entering decisions contrary to the opinion an|d 
mandate of this Court. 

2. In failing to enter decisions in accordance wi 
the opinion and mandate of this Court. 

3. In redetermining the deficiencies as $7,014.05 f(|)r 

1927; $4,158.52 for 1928; $4,927.56 for 1929 and $4,83$.- 
42 for 1930 contrary to the opinion and mandate of this 
Court. I 

4. In failing to place any March 1, 1913 fair market 
value on block 90 contrary to the opinion and mandate 
of this Court. 

5. In failing to increase the March 1, 1913 fair mar¬ 
ket value of petitioner’s block 90 on which the mau¬ 
soleum was erected, from 3.968 cents as directed by tljiis 
Court, to $1.25 per square foot as established by 1|he 
evidence in the record. 

6. In departing from the opinion and mandate 
this Court by removing block 25 from the respondent’s 
semi-improved classification, valued at 40 cents per 
square foot, which determination was affirmed by ^he 
Board and this Court on appeal, and in reclassifying 
the same as unimproved cemetery lands with a March 
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1, 1913 fair market value of 15 cents per square foot, 
contrary to the evidence in the record. 

7. In failing to find and determine that the ‘‘uncon¬ 
tradicted evidence’’ showed a “much greater value” 
for petitiotier’s unimproved cemetery lands sold dur¬ 
ing 1927 to 1930 inclusive, than 3.968 cents per square 
foot, as required by the opinion and mandate of this 
Court. 

8. In valuing the petitioner’s unimproved cemetery 
blocks in groups 1, 2, 3 and 4 as classified by the Board, 
as of March 1, 1913, at 6 cents, 6 cents, 15 cents and 9 
cents per square foot, respectively, which values are 
not the “much greater values” (than 3.968 cents per 
square foot) directed by the opinion and mandate of 
this Court. 

9. In deter minin g that petitioner’s unimproved ceme¬ 
tery lands, sold during the years 1927 to 1930, inclusive, 
had a March 1,1913 fair market value per square foot 
of from 6'to 15 cents, contrary to the evidence in the 
record and contrary to the opinion and mandate of this 
Court, which stated that there was a “middle ground 
fair to all interests”. 

10. In using the bulk sale in 1911 to the Jewish ceme¬ 
tery of 15 acres of land, as the basic fact upon which 
it determihed the March 1, 1913 square foot value of 
petitioner's unimproved cemetery lands sold during 
1927 to 1930 inclusive, contrary to the opinion and 
mandate of this Court that said sale was not “a safe 
criterion for determining the value” of the lands in 
question. 

11. In disregarding the testimony of competent wit¬ 
nesses as to the March 1, 1913 fair market value of 
petitioner’s unimproved cemetery lands on said date, 
contrary to the opinion and mandate of this Court. 
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12. In disregarding an appraisal made by competen t 
appraisers as of March 1, 1913 of petitioner’s unim¬ 
proved cemetery lands, contrary to the opinion and 
mandate of this Court. 

13. In disregarding the prices at which similar ad¬ 
jacent and nearby lands and lots sold during the period 
of 26 months immediately prior to March 1, 1913, con¬ 
trary to the opinion and mandate of this Court. 

14. In ignoring and disregarding the opinion a4d 
mandate of this Court that in 1913, ‘‘it was reason¬ 
ably certain that all of the lots in the blocks sold in the 
years 1927 to 1930 (those involved in this petition) 
might be expected to be marketable in a few years |”. 

15. In determining that petitioner’s profit from tjie 
sale of unimproved cemetery lands as determined W 
respondent was overstated by not more than $3,940.29 
for 1927, $3,990.18 for 1928, $4,601.07 for 1929 ai^d 
$2,622.91 for 1930, when said determination is not sup¬ 
ported by, but is contrary to the evidence in the record 
and contrary to the opinion and mandate of this Court. 

16. In determining that petitioner’s profit from the 
sale of mausoleum crypts as shown in its 1930 return 
should be increased by $9,827.13 when said determii|ia- 
tion is contrary to the opinion and mandate of this 
Court, and is not supported by, but is contrary to ihe 
evidence in the record. 


The Statutes Involved. | 

The applicable statutes are Section 204 (b), Revehue 
Act of 1926, c. 27, 44 Stat. 9, 16 and Section 113 (b). 
Revenue Act of 1928, c. 852, 45 Stat. 791, 821, which 
are for all purposes the same and read as follows: 


“The basis for determining the gain or loss fi|om 
the sale or other disposition of property acquired 
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before March 1,1913, shall be (A) the cost of such 
property * * * , or (B) the fair market value of 
such property as of March 1, 1913, whichever is 
greater. * * * ^^ 


ARGUMENT. 

L 

The March 1,1913 Values Placed upon Petitioner’s Un¬ 
improved Cemetery Lands by the Board do not 
Comply with the Opinion and Mandate of this 
Court. 

The petitioner regrets that it must again come be¬ 
fore this Court and request it to correct manifest er¬ 
rors committed by the Board of Tax Appeals in peti¬ 
tioner’s tax case for the years 1927 to 1930, inclusive. 
An examination of the Memorandum Opinion of the 
Board which purports to comply with this Court’s 
opinion and mandate, will disclose that petitioner has 
no alternative. 

When this case was before this Court on the prior 
petition for review the sole question was the fair mar¬ 
ket value on March 1,1913 of Block 90 and of the peti¬ 
tioner’s cemetery lots sold in the years 1927 to 1930, 
inclusive. This Court held that while it would not 
disturb the value placed upon petitioner’s improved 
and semi-improved lands, it did emphatically disap¬ 
prove of the low value placed upon petitioner’s unim¬ 
proved blocks and directed the Board to find a much 
greater value from the evidence in the record. 

In its Opinion this Court said: 

“On the other hand, the overwhelming weight 
of evidence impels, as we think, a higher valuation 
on th^ unimproved blocks.” (S. R. 6) 

“There is a middle ground fair to all interests, 
which can be found by applying petitioner’s evi- 
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dence of value—^weighed in the scale of availability 
for use—of which there is enough in the present 
record.’’ (S. E. 8) 

a * m * there is, as we have pointed out, no 
satisfactory evidence to support the Commission¬ 
er’s valuation of the unimproved land, and there 
is, on the contrary, uncontradicted evidence to 
show much greater value.” (S. R. 9) j 

The Board Member with these specific directions 
proceeded to divide petitioner’s unimproved blocks cjf 
cemetery lands into four groups and valued Groups 1 
and 2 at 6 cents per square foot. Group 3 at 15 cents 
per square foot and Group 4 at 9 cents per squaije 
foot. The Board’s valuations are based primarily <^n 

(1) Sale of land to the Jewish Cemetery in 1911 ai^d 

(2) The demand for lots in the unimproved blocks (in 

March 1, 1913 based primarily on the dates of subs^ 
quent improvements. j 

The Board’s Memorandum Opinion shows unusual 
efforts on the part of the Member writing the opiniob, 
to ignore completely or discredit the petitioner’s evi¬ 
dence of value in order as nearly as possible to justly 
the Board’s former valuation. The Opinion states thjat 
only a small portion of the cemetery was developed ^n 


March 1, 1913, although respondent’s Exhibit “B” 
shows some 44 blocks fully or partially improved, jit 
also ignores the fact that petitioner had expended ovjer 
$130,000.00 on improvements by March 1, 1913, and, 
as stated by this Court ‘‘The record shows millions of 
dollars have been spent in markers and memorials bn 
the grave sites which have been sold and utilized, and 
that driveways, parkways, and a comprehensive scheme 
of beautification have greatly enhanced its value.” 
(S. R. 7) 
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The Opinion states (S. E. 13) that the exact location 
of Block 81 is not shown by the Record, although re¬ 
spondent’s Exhibit ‘"C” shows this Block as lying 
directly south of Block 80. The Opinion also comments 
(S. E. 13) 'that ‘‘The evidence shows that sales w’ere 
made from improved blocks only” although the wit¬ 
ness Shay' (R. 77) testified that sales w'ere made in 
Blocks 84, 85 and 86 and respondent’s Exhibit “C” 
indicates these Blocks were not improved in 1913. The 
Board Opinion attempts to discredit Shay’s testimony 
but does not refer to any portion of the record as re¬ 
futing Shay’s testimony that sales were made in Blocks 
84, 85 and 86 prior to 1913. He had been selling lots 
in the cemetery since 1907 and was thoroughly familiar 
with all the grounds (R. 72). 

Board’s Group 1, 

The Board places Blocks 72, 76, 80 and 81 in Group 
1 and values them at 6 cents per square foot. It states 
(S. R. 15) that the only sales in the immediate area 
shortly prior to March 1,1913 were in Blocks 70 and 71, 
whereas the Record (page 97) shows sales were also 
made in Block 77. The 90-cent average sales price of 
these blocks is not mentioned, nor is any reference 
made to the testimony of petitioner’s witnesses Shay, 
Sonneborn, Reeves and Eppich or the appraisal by 
expert real estate men which valued all the unimproved 
lands at 78 cents per square foot. The fact that im¬ 
proved property directly across the driveway is valued 
at 80 cents and the fact that average cost of improve¬ 
ments on these unimproved lots to make them as valu¬ 
able as improved lots is approximately 6 cents per 
square foU, is completely ignored. The further fact 
that lots in these blocks sold at an average price of 
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$1.11 per square foot in 1929 is deemed not worthy of| 
mention by the Board, although this corroborating evi¬ 
dence was stressed by this Court. 

On the other hand, the sale to the Jewish Cemetery 
of 15 acres of land in 1911 and the date improvements 
were made in Blocks 72, 76, 80 and 81 cause the Boarq 
to find a value of six cents per square foot for thes^ 
Blocks as the ‘‘much greater value” than 3.968 cent^ 
and the “middle ground fair to all interests” directed 
by this Court. The Board also comments on the lack 
of sales immediately prior to March 1, 1913 in the im ¬ 
proved blocks adjoining Blocks 76, 80 and 81 as indi¬ 
cating there was no demand for lots in this area. Th(j 
error in the Board’s reasoning lies in its failure to 
recognize that these improved blocks may have well 
been completely sold out between 1890 and 1913, fo^ 
as Shay testified (E. 75) sales were made prior t<^ 
March 1, 1913, in Blocks 70, 71, 77, 78, 79, and 84. 


Board^s Group 2. 

Blocks 85, 86 and 95 are placed in Group 2 by the 
Board and are likewise valued by the Board at 6 cents 
per square foot. Again the Board ignores petitioner’s 
evidence but bases its valuation primarily on the as;- 
sumption that no sales would be made in these blocks 
for a considerable period of time. This ignores the 
direct testimony of the witness Shay (R. 77) that 
“Block 85 was practically all used for interment puip- 

|n 
n 


poses” and that interments were made in Block 85 i 
the early days of the cemetery. Furthermore, eve 
assuming that no sales would be made in these Blocks 
immediately after 1913, this time element certainly 
does not justify a value of but 6 cents per square foot 
for these blocks when Block 20, which adjoins Bloc]j:s 


14 


85 and 86 and is nearest Block 95, is valued at 80 cents 
per square foot. 

WMle the'Board is not reluctant to point to the dates 
of subsequent improvements as corroborating its valu¬ 
ation, it is careful to make no mention of the fact that 
subsequent sales in 1929 in Blocks 86, 85 and 95 brought 
square foot prices of $1.28, $2.05, and $8.52 respectively. 
These prices scarcely corroborate the Board’s 6-cent 
valuation in 1913. The Board’s valuation leads to the 
absurd conclusion that Blocks 85, 86 and 95 were worth 
6 cents per square foot on March 1,1913, but with aver¬ 
age improvements of 10 cents per square foot, they 
may be sold in 1929 for an average price of $2.28 per 
square foot or 48 times their March 1,1913 value. 

Board^s Group 3. 

The Board Opinion places Blocks 25, 27, 31, 34, 87, 
and 88 in Group 3 and values them at 15 cents per 
square foot. Block 25 was without cause removed by 
the Board from the semi-improved to the unimproved 
class. This error will be commented upon later in this 
brief. Reference is made to the sales in adjoining im¬ 
proved blocks from January 1, 1911 to February 28, 
1913 at prices ranging from 70.58 cents per square foot 
to $1.1355 per square foot, but again the Board stresses 
the time element and finds the fair market value of 
Blocks 25, 27, 31, 34, 87, and 88 is but 15 cents per 
square foot even though the cost of improving them is 
less than 10 cents per square foot. It will be noted the 
Board conveniently omits all reference to sales in 
adjoining Block 24 at $1.69 per square foot, but does 
refer to sales in Block 22 at 71 cents per square foot 
although Block 22 is one block removed from any of 
the unimproved blocks in Group 3. 


Blocks 27, 31, 34, 87, and 88 were, on March 1, 1913, 
among the most valuable in the entire cemetery. They 
were located in approximately the heart of the ceme¬ 
tery and the sales immediately prior to March 1, 19^3 
in adjoining or nearby lots 33, 32, 23, 24 and 22 were 
made at an average price of $1.08 per square foot. The 
cost of improving these particular unimproved blocks 
to make them equally as valuable as the improved blo^k 
across the driveway was only 10 cents per square foot. 
Furthermore, the lots in these blocks in 1929 sold at a 
price ranging from $1.06 per square foot in Block ^1 
to $3.22 per square foot in Block 27. The average sal^s 
price of these blocks per square foot in 1929 was $1.$1 
per square foot. The witness Shay testified that Blo(5k 
27 on March 1, 1913, had a fair market value of $1.25 
per square foot. Yet considering all of this evidence 
the Board would have one believe that the petitioner’s 
evidence of value established that the March 1, 19! L3 
value was only 15 cents per square foot. The best e^- 
dence available on March 1, 1913, namely, sales of ad¬ 
joining lots immediately prior thereto and the best 
corroborating evidence, namely, what the lots in t^ie 
blocks in question actually sold for in 1929 conclusively 
establish that the Board’s valuation of 15 cents is 
grossly inadequate. 

Board*s Group 4. 

Blocks 45, 46, 47, 48, 53 and 54 are placed in Group 4 
and valued at 9 cents per square foot. It is interest¬ 
ing to note that in valuing these Blocks the Board 
stresses the fact that adjoining improved blocks if 
valued separately would not have justified a value of 
80 cents per square foot. But when the Board was 


considering the valuation of Blocks in Groups 1 and 


3, 
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it for some reason forgot to mention that the sales 
immediately prior to March 1, 1913 in blocks adjoin¬ 
ing Group 1 were made at an average price in excess 
of 80 cents per square foot and the sales in Blocks ad¬ 
joining Group 3 were made at an average price per 
block of $1.08 per square foot. Yet Blocks in Groups 
1 and 3 were'not given the benefit of the fact that ad¬ 
joining blocks sold at prices in excess of the 80 cent 
average value allowed improved blocks. 

Again in valuing Blocks in Group 4 the Board states 
that the evidence clearly indicates this section of the 
cemetery contained the low priced lots. This conclu¬ 
sion is apparently based in part on the sales price of 
lots in these Blocks in 1929 (K. 36) since the Board in 
its Opinion repeatedly refers to evidence subsequent 
to March 1, 1913. Yet it will be noted that the Board 
made no effort to give Blocks 85, 86, and 95 in Group 2 
the benefit of' the evidence which shows they are among 
the high priced blocks in the cemetery, selling in 1929 
respectively at $1.87, $1.28 and $3.52 per square foot. 
The Board in valuing these blocks at 6 cents per square 
foot made no effort to determine their comparative 
value when such comparison would greatly increase 
their value. 

Finally in valuing Blocks 48, 53 and 54 in Group 4 
at 9 cents per square foot and Blocks 31 and 34 in 
Group 3 at 15 cents per square foot the Board has 
completely ignored this Court’s opinion that the basic 
figure is too little and its following supporting state¬ 
ment (S. R. 7): 

“A glance at the map in the record confirms this 
view. For instance. Blocks 55, 12, 33 and 20 are 
given by the Commissioner a value of 80^ a square 
foot, while directly across the driveways precisely 


17 


the same character of land in blocks 48, 53, 54, 3l 
and 34 (unimproved as of March 1, 1913) is given 
a value of 3.968^; and yet admittedly the average 
cost of making the improvements to make these 
blocks equal in all respects to the others is ap¬ 
proximately 10^ per square foot. This illustra¬ 
tion is characteristic of the whole.” 

Contrary to this, the Board for some inexplicahe 
reason, determined that Blocks 48, 53 and 54 were 
worth but 9 cents per square foot and Blocks 31 ar.d 
34, 15 cents per square foot. Adding 10 cents p^r 
square foot to each of these values means that between 
55 cents and 61 cents per square foot reduction must 
be made because sales were not made in these Blocp 
until 1927. Certainly no prospective buyer on March |1, 
1913 would have required such a heavy discount even 
if it be assumed that he could not expect to sell these 
Blocks in a few years or that their price would not 
increase in the future, which assumptions obviously 
are untenable. | 

Basis of Board Opinion is Contrary to Opinion afid 

Mandate of this Court, 

As pointed out hereinbefore the Board’s Memoran¬ 
dum Opinion and determination is based primarily on 
the sale in bulk of 15 acres of land to the Jewish Ceme¬ 
tery in 1911 and on the theory that no demand existed 
for the unimproved blocks on March 1, 1913. In so 
doing the Board has squarely ignored the opinion of 
the Court. With respect to the Jewish Cemetery skle 
this Court said (S. R. 6): 

‘‘But even this is a poor guide, for the property 
sold was at the extreme end of the cemetery site. 
It was sold in bulk and with a contract that ihe 
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seller would have certain rights and privileges in 
relation to its superintendence, the erection of 
headstones, the interment of bodies, furnishing of 
flowers, and other like matters, so that both by 
reason of its distance and these uncertain ele¬ 
ments of value, it is not a safe criterion for deter¬ 
mining the value of the entire balance—certainly 
not that portion lying close to the improved section 
of the cemetery, which is the question we are now 
concerned with. ’ ’ 

Nevertheless the Board’s valuation of 6 cents, 9 
cents, and 15 cents are far more in line with the whole¬ 
sale price of the Jewish Cemetery acreage in 1911 
than the retail 87 cents per square foot average sales 
price at which petitioner’s improved cemetery lands 
were sold between January 1, 1911 and February 28, 
1913. 

The time of sale element or alleged lack of immediate 
demand for the unimproved blocks on March 1, 1913 
which the Board Memorandum Opinion stresses re¬ 
peatedly is nothing more or less than the discount 
theory which the Board used in its previous Opinion. 
This Court passed upon this identical question and 
said (S. R. 8) “while it is reasonable and fair to give a 
consideration to the time element—^the period of hold¬ 
ing before a market can be had—this is but one element 
in the computation and here it should be applied, not 
as the Board applied it—^to the whole acreage—^but to 
the particular lots involved. ” Furthermore, this Court 
definitely disposed of the importance of the time ele¬ 
ment or question of immediate demand on March 1, 
1913 for the unimproved lots involved in this appeal 
when it said (S. R. 8): 

“In 1913, with the rapid grovrth of Denver and 
the admonition of the psalmist, that man’s life is 
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but three score years and ten, it was reasonably 
certain that all of the lots in the blocks sold in tljie 
years 1927 to 1930 (those involved in this petitioiji) 
would be marketable in a few years.” 

Nevertheless, a major portion of the Board’s opinion 
is devoted to an attempt to show that no demand 
existed on March 1, 1913 for petitioner’s unimproved 
lots, and that no demand might reasonably have be^ 
anticipated for them in a few years—^this in spite of 
the aforementioned statement by this Court. 

It is obvious that the Board has disregarded this 
Court’s opinion relative to the importance of the tii^e 
of sale element and the probability of sale on March 1, 
1913. The average sales price of all petitioner’s im¬ 
proved cemetery lots immediately prior to March j 1, 
1913 was 87 cents per square foot (S. B. 6). The avi^r- 
age cost of improvements to bring the unimpro'vled 
blocks into the improved classification was approp- 
mately 10 cents per square foot. The unimproved 
blocks were on the average only slightly (10 per cent) 
less valuable than the improved blocks as is evidencied 
by an average sales price in 1929 of $1.40 per squire 
foot for improved blocks against $1.25 per square foot 
for unimproved blocks (S. R. 7). The Court found tliat 
it was reasonably certain that all of the lots in pe 
blocks sold in 1927 to 1930 might be expected to|be 
marketable in a few years (S. R. 8). The average buyer 
under these circumstances would obviously not demand 
that cemetery lots which could be expected to be mjar- 
ketable in a few years should be reduced in price fpm 
approximately 70 cents per square foot to 15 ceits, 
9 cents and 6 cents per square foot. Yet this is !the 
result of the Board’s determination. 
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If this extreme discount is permitted to stand for 
the Blocks immediately adjacent to and surrounding 
the improved portion of the cemetery, it is obvious 
that the value which will ultimately be assigned to the 
balance of petitioner’s unimproved cemetery lands, 
further removed from the improved area, will be con¬ 
siderably less than the acreage sale price to the Jewish 
Cemetery. The net result therefore will be that if the 
Court affirms the present Board valuations for the un¬ 
improved lands involved in this appeal, it will in effect 
find that the previous 3.968 cents Board valuation for 
the entire cemetery was much too high. It will thus 
overrule its previous opinion to the effect that the sal * 
to the Jewish Cemetery Association “is not a safe cri¬ 
terion for determining the value of the entire balance”. 
(S. R. 7) 

The arbitrary and unjustified result of the Board’s 
determination can best be illustrated by a map. Re¬ 
spondent’s Exhibit “C” shows his classification of 
Improved, Semi-improved and Unimproved blocks on 
March 1, 1913. All of the improved blocks and semi- 
improved blocks have been definitely and finally valued 
at 80 cents and 40 cents per square foot, respectively. 
The Board has valued the unimproved blocks at 15 
cents, 9 cents, 6 cents, and 3.968 cents per square foot. 
If the Board’s valuations are translated into a map 
showing the March 1, 1913 values assigned to the re¬ 
spective blocks (as has been done on the opposite 
page) the results are: 

1. Blocks 55, 56, 7 and 12 have been valued at 80 
cents per square foot while directly across the road¬ 
ways the adjacent blocks 54, 53, 48, 47, and 46 have 
been given a value of but 9 cents per square foot; 
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2. Block 33 has been given a value of 80 cents jier 
square foot, yet adjoining Blocks 34 and 31 have been 
given a value of 15 cents per square foot; 

3. Block 24 has been given a value of 80 cents per 
square foot while adjacent and nearby blocks 87, 88 
and 27 are valued at 15 cents per square foot and Blick 
90 at 3.968 cents per square foot; 

4. Block 20 is valued at 80 cents per square foot and 

lying directly next to it Blocks 85, 86 MtKt are valued 
at 6 cents per square foot; I 

5. Blocks 69 and 84 are valued at 40 cents per squiare 
foot but Blocks 72 and 81 directly across the roadway 
are given a value of but 6 cents per square foot; and 

6. Blocks 77, 78 and 79 carry a March 1, 1913 v^lue 
of 80 cents per square foot, but Blocks 76 and 80 di¬ 
rectly across the road are deemed to be worth but 6 
cents per square foot. 

Practically similar illustrations were used by this 
Court in condemning the Board’s previous valuations. 
See Supplemental Record, page 7; also page 8 wjiere 
this Court said: 




the 


im- 


‘‘If identically similar lots are accepted by 
Commissioner as of 80^ and 40^ value (1913) 
proved or partially improved, then those described 
as unimproved, but in the same locality and Shar¬ 
ing the benefits of the central improvement^and 
subject to be made equally as valuable by the ex¬ 
penditure of 10 cents per square foot—caunot 
fairly be said to be worth less than a twentieth of 
the one or a tenth of the other.” 

The Board’s present valuation of approximately 9 
cents per square foot instead of approximately 4 cents 
per square foot for all unimproved Blocks (e:^cept 
Block 90 valued at 3.968 cents) has not rectified the 
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unjustified disparities. This is particularly true when 
it is remembered that the Record shows (p. 36) and 
this Court said (S. R. 7): 

‘‘In the taxable years in question, lots on these 
lands (improved valued at 80^) were sold at an 
average price of $1.40 per square foot or not quite 
double the 1913 valuation, whereas on the unim¬ 
proved lots the Commissioner placed a valuation 
of a little under 4^ and, yet, for the taxable years 
in question these lots were sold at an average 
price in excess of $1.25, or 32 times their 1913 
value. This disparity can be explained on no other 
theory than that the basic figure is too little.’’ 

(Words in parenthesis ours) 

The approximate 9 cent valuation now used by the 
Board still Ibaves a disparity too great to be explained 
on any othet theory than that the basic figure is too 
little. This obvious disparity results because the Board 
has failed to comply with the opinion and mandate of 
this Court which stated (S. R. 8) that “There is a 
middle ground fair to all interests” and (S. R. 9) there 
is “uncontradicted evidence to show much greater 
value” than 3.968 cents per square foot. 

Certainly a value of approximately 9 cents per 
square foot is not “much greater value” than approxi¬ 
mately 4 cents per square foot. Clearly 9 cents per 
square foot is not the “middle ground fair to all in¬ 
terests” between 4 cents claimed by respondent and 
78 cents claimed by petitioner. The Board has mani¬ 
festly erred and justice requires that its errors be 
corrected. 
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IL 

I 

The March 1, 1913 Value of Petitioner’s Unimprovejd 
Cemetery Lands is Reflected by Petitioner’s Evi¬ 
dence. 

This Court in its Opinion in plain words held that the 
respondent’s evidence, determination and theories c^n 
not be used to arrive at the correct value of petitioner’s 
unimproved cemetery lands. 

On the contrary it specifically stated (S. R. 8) that 
the value could be found ‘‘by applying petitioner’s ejd- 
dence of value—^weighed in the scale of availability f|or 
use”. It is therefore petitioner’s evidence which mi^st 
be considered and it consists of the following: I 

(1) The expenditure of over $130,000.00 on improve¬ 
ments prior to March 1,1913. (R. 30) 

(2) The “millions of dollars spent in markers a^d 
memorials on the gravesites which have been sold aind 
utilized and that driveways, parkways and a compre¬ 
hensive scheme of beautification have greatly enhanced 
its value”. (S. R. 7, R. 69-71) 

(3) Between 1890 and 1900 the population of Denver 
had increased 69 per cent and between 1890 and 1^10 
the population of Denver had increased 163 per cent. 

(R. 71) I 

(4) The sale between January 1,1911 and February 

28, 1913 of petitioner’s improved lots at from 52 c^nts 
to $2.30 per square foot or an average price of 87 cejnts 
per square foot. (R. 96-115) | 

(5) The cost of bringing the unimproved lots into 
the fuUy improved class was approximately 10 cents 
per square foot. (R. 66 A) 

(6) The sale in 1929 of improved lots at an average 
price of $1.40 per square foot as compared with the 
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sale in that year of lots unimproved in 1913 at a price 
of $1.25 per sqnare foot or 90 per cent of the sale price 
of improved lots. (R. 36) 

(7) The fact that the lots now under consideration 
lie immediately adjacent to or “nearby the lots fully 
improved on March 1, 1913. (Respondent’s Exhibit 
‘‘C” and S. R. 8) 

(8) The uncontradicted testimony of the witness 
Shay that the fair market values on March 1, 1913 of 
Blocks 90, 95, 27, 81 and 45 were respectively, $1.25, 
$1.00, $1.25, 75 cents and 70 cents per square foot. (R. 
76,77) 

(9) The uncontradicted testimony of the expert wit¬ 
nesses Sonneborn, Reeves and Eppich that the average 
value per square foot of petitioner’s unimproved ceme¬ 
tery lands on March 1,1913 was not less than 78 cents. 
(R. 78-85) 

(10) The appraisal made on April 9, 1927 by Bar¬ 
tels, Reynolds, Reeves, Eppich and Simonson, all ex¬ 
ceedingly competent real estate men, wherein a fair 
market value on March 1, 1913 of 78 cents per square 
foot is determined for petitioner’s unimproved ceme¬ 
tery lands. (R. 118) 

(11) The’ average March 1, 1913 values of 80 cents 
per square foot found for the adjoining and nearby im¬ 
proved Blocks by the Board and this Court. 

To fairly comply with this Court’s opinion and man¬ 
date the Board should have kept in mind that in this 
proceeding the lots and land involved, are as the Court 
said (S. R. 7) in that portion “lying close to the im¬ 
proved sections of the cemetery” and (S. R. 8) “those 
which immediately lie around the limited and developed 
area, and that is our present problem”. 

Bearing this in mind and considering that the aver¬ 
age sales price of nearby improved lots in the same 
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cemetery immediately prior to Marcii 1, 1913 was 87 
cents per square foot; that the average cost of improve¬ 
ments to make unimproved lots equally as valuable 
the improved was 10 cents per square foot; that ^n 
appraisal by exceedingly competent Denver real estalte 
men reflected a value for the unimproved lots of 78 
cents per square foot; that expert Colorado and Den¬ 
ver real estate men testified to the same value; that 
the improved lots have been valued at 80 cents pier 
square foot by this Court, the Board and the Commis¬ 
sioner ; that the March 1,1913 unimproved lots sold in 
1929 at an average of 90 per cent of the price received 
for the 1913 improved lots and that it was reasonalple 
to expect that the unimproved lots would be marketable 
in a few years after March 1, 1913, it is difficult to ar¬ 
rive at an average fair market value on March 1,1913, 
of less than 70 cents per square foot for these unim¬ 
proved lots. I 

Assuming, however, that errors may exist in the 
foregoing evidence and making due allowance for j all 
unknown factors it is submitted that under no circum¬ 
stances should the Board have discounted said figure 
by more than 50 per cent—a resulting average valu^ of 
35 cents per square foot for the unimproved lots in¬ 
volved in this proceeding. 

The foregoing valuation is more than amply ^up- 
ported by the best evidence of value, namely, the ^ale 
price on March 1, 1913, of adjoining cemetery lotsj as 
corroborated by prices of sales in the current jeaxk of 
the lots in question. The Eecord in this case contains 
definite and abundant evidence of sales on Marcji 1, 
1913, and subsequent sales. The importance of such 
sales may not be ignored. 

This Court reversed the Board’s first decision be¬ 
cause of the Board’s disregard of such evidence. Since 
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that time the Supreme Court of the United States in 
the case of Elmhurst Cemetery Company of Joliet v. 
Commissionerf decided February 1, 1937, 300 U. S. —, 
1937 C. C. H. Federal Tax Service, Paragraph 9084, 
Prentice-Hall 1937 Federal Tax Service, Paragraph 
1156, reversing the C. C. A. 7th, held that the valuation 
of cemetery lots there in question had been properly 
determined hy the Board upon the evidence of sales on 
March 1 , 1913 . The Supreme Court also commented 
on the fact that in the three taxable years before them 
cemetery lots were sold at $1.55 to $1.77 per square 
foot, and subsequently in its opinion stated that “prices 
obtained in the latter years may be compared with 
those received in the earlier ones—^they were for like 
things’’. In that case the C. C. A. 7th had reversed the 
Board, 83 F. (2d) 4, disregarded sales and approved 
the Commissioner’s use of the discount theorv in deter- 
mining the March 1, 1913 value of said cemetery lots. 
This Court will observe that in the Elmhurst case the 
Board itself determined March 1, 1913 values on evi¬ 
dence of sales. 

The decisions of the Supreme Court and the Board 
in the Elmhurst case require and warrant this Court 
in holding that the evidence of March 1, 1913, ceme¬ 
tery lot sales and corroborating sales in current years 
as disclosed by the Record establish an average March 
1, 1913 value for petitioner’s unimproved cemetery 
blocks of at least 35 cents per square foot. 

If each unimproved Block is valued separately, the 
tabulation on the opposite page sets forth the pertinent 
evidence and the March 1, 1913 fair market values for 
each Block as fairly disclosed by the evidence after 
again allowing a 50 per cent discount for unknown 
factors. (Values and costs on square foot basis.) 
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1 
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■ Adjoining 
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$3.52 

$1.00 )ne Block 
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$1.11 

1 7^4 ^.djoining 

CO 

64 

$1.25 

adjoining 

35^ 

104 

$1.06 

' adjoining 

35^ 

6^ 

$1.03 

1 

1 ‘ *-djoining 

40^ 









27 


It will be noted that the aforementioned valuationsp 
are far below the correct valuations as disclosed by th^ 
evidence. The ’uncontradicted evidence establishes k 
value in each case of at least double the values indi¬ 
cated in the tabulation. The 50 per cent discount figurp 
is extremely liberal to the government and does not dp 
justice to the petitioner. The foregoing figures ape 
certainly the lowest and by no means the highest which 
the Court should find in this case. 

The petitioner respectfully submits that the Court 
should find a definite March 1, 1913 value for petition¬ 
er’s unimproved cemetery lands. It feels that anv- 
thing short of specific valuations will afford it no relief. 
The Board has quite clearly indicated that it does not 
intend to fairly consider and apply the evidence in this 
case. ' 


m. 

I 

The Board Erred in Removing Block 25 from the Senjii- 
improved to the Unimproved Class. 

In its Opinion (S. R. 12) the Board said: 

“In our findings at 30 B. T. A. 740, block 25 was 
included among the blocks which were improved 
or semi-improved at March 1, 1913. An examina¬ 
tion of the record shows, however, that the im¬ 
provements in that block were made during the 
years 1915 to 1918, inclusive.” 

This is simply another illustration of the Board’s 
efforts to go out of its way to reduce petitioner’s valpes 
for its cemetery lands. The Court did not diPect 
the Board to reclassify petitioner’s cemetery lands. 
Neither did thj respondent or petitioner request such 


i 
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action. The mandate (S. R. 11) commanded that fur¬ 
ther proceedings be had in conformity with the opin¬ 
ion and decree of this Court. That opinion and decree 
merely required a revaluation of the unimproved lots. 
The Board could not vary this Court’s decree or inter¬ 
meddle with it further than to settle so much as has 
been remanded. In re Sandford Fork S Tool Co., 160 
TJ. S. 247, 255; Warner v. Grayson, 24 App. D. C. 55, 
57. 

Even assuming that the Board could under the man¬ 
date revise classifications, it is clearly in error in hold¬ 
ing that Block 25 was unimproved on March 1, 1913. 
Block 25 was always classified as semi-improved by 
the respondent and the petitioner. Respondent’s wit¬ 
ness Haynes stated (R. 86) that he had examined peti¬ 
tioner’s books and records and prepared a map show¬ 
ing the improved, semi-improved and unimproved 
lands. He specifically stated that the green portion 
of his map shows the partially developed blocks on 
March 1,1913. This map is “Respondent’s Exhibit B” 
opposite Record page 124. The original map is before 
the Court. (R. 124) 

This map definitely shows Block 25 as semi-improved 
on March 1, 1913. See also another map (Respon¬ 
dent’s Exhibit “C”) which is before the Court and 
w’hich again shows Block 25 as semi-improved on 
March 1, 1913. The Board, however, erroneously as¬ 
sumed that because some improvements were made in 
Block 25 during the years 1915 to 1918 it could not 
have been semi-improved on March 1, 1913. This 
short-sighted conclusion simply ignores the meaning 
of the word semi-improved. Obviously a block of ceme¬ 
tery land in a semi-improved state will thereafter re¬ 
quire additional improvements to bring it into a fully 
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improved state and that is all that happened to Bloclf 
25 in the years 1915 to 1918. 

The Board’s revision in classification of Block 2d 
cannot be allowed to stand because it is squarely in 
conflict with the evidence and was unauthorized by the 
mandate and decree of this Court. | 

IV. 

The Board Erred in Failing to Increase the Value of 

Block 90. I 

Petitioner’s mausoleum is located on Block 90. On 
March 1, 1913 this block was unimproved (Eespoi- 
dent’s Exhibit “C”). It was valued at 3.968 cents per 
square foot by respondent. (R. 51) The Board in its 
Opinion at 30 B. T. A. 740 (R. 53) found this block 
was unimproved at March 1,1913 and approved a value 
of 3.968 cents. I 

Petitioner in Assignments of Error No. 6 and No. |9 
appealed to this Court from the Board’s determinatioii. 
(R. 59, 60) This Court held that the overwhelmiiig 
weight of the evidence impelled a higher valuation on 
the unimproved blocks and its mandate directed the 
Board to find such higher value. Block 90 was one of 
these unimproved blocks but the Board has ignored it 
completely in its Memorandum Opinion (S. R. 11-17) 
with the result that Block 90 has been left with a 
March 1, 1913 value of 3.968 cents per square foot. 
Petitioner called this error to the Board’s attenti(|)n 
(S. R. 20) but without any results. 

This is but another indication of the Board’s attempt 
to ignore this Court’s mandate and deprive this pen- 
tioner of a correction of the errors so clearly specified 
by the mandate. The petitioner must therefore request 
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the Court to correct this further obvious error. This 
Court stated in unmistakable language that all of peti¬ 
tioner ’s unimproved cemetery blocks and lands require 
a much higher valuation than 3.968 cents per square 
foot. 

The evidence in the record in every respect justifies 
a much higher value for Bl6ck 90. A glance at the map 
(Petitioner’s Exhibit No. 5) shows it is located in the 
heart of the cemetery and near the irrigation ditch 
which was the highest part of the cemetery. (R. 82) 
Block 90 is directly in line with the trend of the high¬ 
est priced blocks as indicated by their sales prices im¬ 
mediately prior to March 1, 1913. 

Block 24 is the nearest block in which sales were 
made immediately prior to March 1,1913 and these sales 
were made at $1.69 per square foot. (R. 97) On Block 
27 across the road from Block 90, the average sales 
price in 1929 was $3.22 per square foot. (R. 36) The 
witness Shay testified that the fair market value of 
Block 90 on March 1, 1913 was $1.25 per square foot. 
(R. 76) The cemetery mausoleum having been built 
on Block 90 it is clear that this block was one of the 
most favorably situated in the entire cemetery. The 
only evidence in the record therefore justifies a value 
of not less than 80 cents per square foot for this block 
as of March 1,1913. It is submitted the Court should 
so hold. 


CONCLUSION. 

It is respectfully submitted that this Court should 
and will hold: 

(1) That the March 1,1913, value placed upon peti¬ 
tioner’s unimproved cemetery lots and lands by the 
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Board is so completely at variance with the Court’s 
opinion and mandate as to require reversal. 

(2) That the March 1, 1913 values submitted herein 
by the petitioner should be adopted. 

(3) That Block 25 should not be removed from the 
semi-improved classification. 

(4) That the Board should have increased the March 
1, 1913 value of Block 90 from 3.968 cents to 80 cents 
per square foot. 

It is, therefore, prayed that this Court reverse the 
decisions of the. United States Board of Tax Appeals 
with directions to the Board to correct its obvious er¬ 
rors and to find the values for petitioner’s unimproved 
cemetery lands requested herein. j 

j 

Eespectfully submitted, 

Paul E. Shoeb, 

M. P. WOKMHOUDT, 
Attorneys for Petitioner. 

Of Counsel: 

CovixGTON, Bubling, Rublee, Acheson & Shoeb, j 
Union Trust Building, Washington, D. C. I 
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1930, in the respective amounts of $7,014.05, 
$4,158.52, $4,927.56, and $4,838.42, and is takeii 
from decisions of the Board of Tax Appeals en¬ 
tered October 31, 1936 (Supp. R. 21-23). The 
petition for review was filed November 11, 1936 
(Supp. R. 24-31), pursuant to Sections 1001-1005 
of the Revenue Act of 1926, c. 27, 44 Stat. 9, 109- 
110, as amended by Section 1101 of the Revenue 
Act of 1932, c. 207, 47 Stat. 169, and Section 519 
of the Revenue Act of 1934, c. 277, 48 Stat. 680. 
By stipulation it was agreed that the decision of the 
Board of Tax Appeals might be reviewed by this 
Court (Supp. R. 24). 

QUESTION PRESENTED 

Whether the finding of fair market value of the 
petitioner’s unimproved property at March 1,1913, 
by the United States Board of Tax Appeals in its 
reconsideration of this case under the mandate of 
this Court, reversing, in part, a previous decision 
of the Board, is in conformity with the opinion and 
decree of this Court, and supported by substantial 
evidence. 

STATUTES INVOLVED 

Revenue Act of 1926, c. 27, 44 Stat. 9: 

A 

Sec. 204. (b) The basis for determining 
the gain or loss from the sale or other dis¬ 
position of property acquired before March 
1, 1913, shall be (A) the cost of such prop¬ 
erty * * • (B) the fair, market 
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value of such property as of March 1, 1913, 
whichever is greater. * * * * • . 

Eeveiiue Act of 1928, c. 852, 45 Stat. 791: 

Sec. 113. Basis for determining gain or 

LOSS. 


* 


(b) Property acquired before March 1, 
1918 ,—The basis for determining the gain 
or loss from the sale or other disposition of 
property acquired before March 1, 1913, 
shall be: 

(1) the cost of such property 
or 

(2) the fair market value of such prop 
erty as of March 1, 1913, whichever id 
greater. * 


* 


* 


STATEMENT 


I 

The petitioner is a Colorado corporation engaged 
in the operation of the Fairmount Cemetery ani 
the Fairmount Mausoleum in the immediate vicin ¬ 
ity of Denver, Colorado. It was incorporated in 
1890, and in the same year acquired its present 
cemetery site comprising some 560 acres of land, 
which it caused to be plotted and made available 
for cemetery purposes (R. 48). 

The nearest point in this tract of land to the City 
of Denver is the northwest comer, and near this 
comer the main entrance to the cemetery wap ‘ 
placed, and from this point the development ot 
burial lots was begun by the petitioner (R. 49^. 


4 


The preliimnaiy development of the property con¬ 
sisted of such general work as surveying, laying 
out roads and irrigation canals, and the fixing: of 
reservoir sites (R. 48). General improvements re¬ 
lating to the property as a w’hole were made prior 
to Maith 1,1913, at a total cost of $130,347.29, and 
included the construction of a chapel and lodge 
gate, office, vraiting room, and other small buildings, 
a i*eservoir, electric railway connection with the 
Denver Tramway Company, greenhouses, and an 
artesian well and w^ater mains (R. 48-49). 

The development of the area in the northwest 
portion of the tract for burial lots, which proceeded 
ill an easterly, southeasterly, and southerly direc¬ 
tion from the main entrance in the semicircular 
area bounded bv a wider drivewav than those run- 
ning through and across the area (Ex. B, opposite 
R. 124), consisted of gTading, draining, sodding, 
and landscaping a sufficient number of blocks and 

lots to meet petitioner's immediate needs and to 

* 

put such blocks and lots in condition for sale for 
burial purposes (R. 49). These ^ developments 
w^ere, in this respect, in contrast with the general 
improvements mentioned, which made little or no 
change in the topography of the lands and left 
them, practically speaking, in their original state 
(R. 49). 

Some 37 cemetery blocks located in the vicinity 
of the main entrance to the cemetery were fully 
improved prior to March 1,1913 (R. 49). The re- 


mainder of the land was either partially improved, 
i. e., improvements which would ultimately make 
them available for burial purposes had been com^ 
menced (R. 86-87), or was not improved at all and 
was used for farming purposes (R. 74r-75, 86)'. 

In 1911 the petitioner sold an unimproved tract 
of 15 acres, located in the general vicinity but not 
included as a part of the fully improved area, to a 
Jewish cemetery association for $15,000, retain¬ 
ing certain benefits connected with interments, 
foundations- and greenliouse service, the value' of 
which is not shown (R. 50), and which could not be 
reduced to a dollar value by the secretary of the 
petitioner association (R. 73). 

In 1931 the petitioner completed a mausoleum at 
a cost of $714,864.37, plus the March 1, 1913, value 
of the block upon which it was built. This block, 
known as No. 90, was not otherwise specially im¬ 
proved (R. 50) and is located outside of and be¬ 
yond the area fully improved prior to March 1, 
1913 (Ei. B, opposite R. 124). 

Between 1890 and 1913 the, petitioner had sold 
plots to some 8,000 families in the City of DenverJ 
and it was estimated that several million dollars 
had been expended for monuments and memorials 
by the purchasers of these plots.) The cemetery 
was readily accessible to the City of Denver, whicl^ 
resulted in a favorable patronage. In 1890 th^ 
population of Denver was 85,000, and in 1910 il[ 
was 213,381 persons (R. 71). I 
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In the tax years the petitioner sold burial space 
from cemetery blocks, some of which had been 
wholly iniproved prior to March 1, 1913, some of 
which had been only partly improved, and the re¬ 
mainder were without any individual improvement 
prior to that date (R. 50). 

In its returns for the taxable years the petitioner 
claimed March 1, 1913, values ranging from $0.40 
to $1.93 per square foot for lots sold, and for block 
No. 90, upon which the mausoleum was constructed 
and which was unimproved in 1913, it claimed a 
basic value of $0.80 per square foot. Upon audit 
of such returns the respondent determined the 1913 
values of improved, partly improved, and unim¬ 
proved lots in the respective amounts of $0.80, 
$0.40, and $0.03968 per square foot (R. 50). 

In its 1930 return the petitioner used as one ele¬ 
ment of cost of its mausoleum crypts sold, a pro¬ 
posed March 1, 1913, value for its cemetery block 
No. 90, upon which the mausoleum is located, which 
value the respondent has rejected and substituted 
in lieu thereof a base value of $0.03968 per square 
foot for determining taxable gain (R. 51). 

The Board held that the petitioner had not over¬ 
come the presumption of correctness which at¬ 
tached to the determination of the respondent 
(R. 53), and the petitioner brought the case to this 
Court for review (R. 56). 

This Court, xmder the petition for review pre¬ 
viously filed in this case and by opinion handed 
down June 29, 1935 (Supp. R. 5-9), held that the 


iBLrst decision of the Board was correct with regard 
to the petitioner’s improved and partially im¬ 
proved property, and in that respect aiB&rmed thi 
Board’s decision. As to the petitioner’s unimj- 
proved property, however, this Court held in effect 
that the petitioner had borne its burden of over¬ 
coming the presumption of correctness attaching 
to the petitioner’s determination and accordinglj?^ 
reversed the Board in that respect, remanding the 
case to the Board (Supp. R. 6-9). The mandate 
of this Court to the Board of Tax Appeals directed 
that the Board have such further proceedings ija 
this case in conformity with the opinion and de¬ 
cree of this Court as according to right and jus¬ 
tice and the laws of the United States should be 
had (Supp. R. 11). The case vras reconsidered 
by the Board on the previous record in the ca^e 
under the mandate of this Court, and groupiijg 
the petitioner’s unimproved property at March ll, 
1913, in which burial rights were sold in the tajs:- 
able years involved, in four separate and distinct 
groups, found a fair market value for each group 
greater than that determined by the Commijs- 
sioner (Supp. R. 11-17). The petitioner has fil^d 
its petition with this Court to review that acti<{)n 
of the Board of Tax Appeals (Supp. R. 24-31). 

SUMMARY OF ARGUMENT ^ 

The only question of law decided by this Coi]rt 
in its previous decision in this case was that, as 
a matter of law, the petitioner had borne its bur¬ 
den of overcoming the presumption of correctness 
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attaching to the Commissioner’s determination of 
fair market value at March 1,1913, of petitioner’s 
unimproved property. Under that decision the case 
went back to the Board as if it were there in the 
first instance and the Board had the same jurisdic¬ 
tion and powers which it had when the case was 
first before it. In effect, this Court merely di¬ 
rected the Board to find fair market value of the 
unimproved property at March 1, 1913, on the evi¬ 
dence in the case. 

The Board reconsidered the case on the same 
record and the question here is, therefore, whether 
the Board’s findings of fair market value are sup¬ 
ported by substantial evidence. If so, they are con¬ 
clusive as this case involves a question of fact. 

The determination of fair market value of ceme¬ 
tery property at March 1,1913, involves many and 
unusual factors and elements. In the first place, 
the dedication of such property to use for burial 
purposes restricts the market therefor, but even¬ 
tually all property will be disposed of for such use 
if the cemetery business be continued. How long it 
may take to dispose of that property is an ele¬ 
ment which must be considered in determining fair 
market value, and sales price alone is not conclu¬ 
sively indicative of fair market value, which must 
be the price at which all of the property could be 
sold at the basic date to one engaged in or going 
into the cemetery business. 

In any retrospective valuation, such as in the 
instant case, all factors known at the date of valua- 
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tion must be taken into consideration, but factor^ 
unknown at that date may not be considered 
Prior sales will establish certain factors in con¬ 
nection with the consideration of the time element, 
and in addition thereto other tangible factors must 
be considered. Certain intangible factors are also 
relevant in the determination of value. 

The Board fully complied with the mandate c|f 
this Court in this ease. It considered all the evi¬ 
dence before it and in fairness to the taxpayejr 
grouped the petitioner's unimproved property ht 
March 1, 1913, involved in the case, into four sepa¬ 
rate groups which it valued separately. The find¬ 
ings of fair market value for each gi'oup are su]j)- 
ported by substantial evidence and are, thereforje, 
conclusive. To this fair market value the petji- 
tioner may add improvements subsequent to t^ie 
basic date, as capital expenditures, in determiniijig 
gain or loss in disposition of property. 

The Board was correct in reclassifying block ^5. 
This block was unimproved at March 1, 1913, ^ 
the evidence clearly establishes, and this Court di¬ 
rected the Board to find the fair market value of 
all unimproved property. In reclassifying it the 
Board was not intermeddling with, but carryijig 
out the decree of, this Court. Nor was there en^or 
on the part of the Board in failing to increase tjhe 
fair market value of block 90. This block was tjn- 
improved at the basic date and probably being used 
for farming purposes. Moreover, it was some dis¬ 
tance removed from the improved area and that 
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sold to the Hebrew Association. Certainly its 
value could not be as high as, but must be less than, 
the price at which that land was sold. ^ 

The decision of the Board should be affirmed. 

AHGIJMEITT 

I 

The Board of Tax Appeals, in its opinion under the 
remand, has complied with and obeyed the mandate of 
this court 

The general proposition presented by the peti¬ 
tion to review presently before this Court, is that 
the Board of Tax Appeals in its reconsideration of 
the case of this petitioner under the decision of this 
Court entered June 29, 1935 (Supp. R. 10-11), re¬ 
versing, in part, the prior decision of the Board 
(R. 47-55), and remanding the case, has failed to 
comply with the mandate v^'f this Court. We are 
unable to agree with that position and submit that 
it is imtenable. That this mav be more accuratelv 
manifested, it is necessary to consider the question 
of law decided by this Court (Supp. R. 5-9) under 
the earlier petition to review, because we believe 
that the petitioner in its brief loses sight of the 
real question which is here presented. 

1. This Court, in its earlier opinion, decided only that the petitioner 
had borhe its burden of overcoming the presumption of correct- 
ness attaching to the Commissioner’s determination as to the 
March 1913, fair market value of the petitioner’s unimproved 
property 

The Board, in its first opinion in this case, held 
that the petitioner had ‘‘failed to overcome the pre- 
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sumption of correctness which attaches to the deter¬ 
mination of the respondent” (R. 53). That was 
its only holding in the case and it decided the ques-j 
tion presented by the petitions for redeterminatior. 
before it, as to the three classes of petitioner’s landl 
including block No. 90. Such being the case th^ 
only question of law presented to this Court by th^ 
earlier petition to review (R. 56-62) was whether* 
the petitioner had sustained its burden of over¬ 
coming the presumption of correctness which at¬ 
tached to the Commissioner’s determination. Maij- 
ifestly, the various errors assigned in that petitiojn 
for review went to the general question of lajv 
raised by the petition, because it was by tho^e 
alleged errors that that petitioner hoped to estab¬ 
lish that it had borne its burden and that the 
plenary holding of the Board was erroneous. | 
Under this situation, as we understand and co|q- 
strue the opinion, this Court held on the question 
of law presented by that petition that the petitioner 
had not borne its burden of overcoming the pre¬ 
sumption of correctness attaching to the Commis¬ 
sioner’s determination with respect to the March 
1, 1913, fair market value of petitioner’s improvled 
and partially improved property and aflSrmed l|he 
decision of the Board in that respect. Howev^, 
as to the March 1, 1913, fair market value of ^he 

I 

unimproved property of the petitioner, this Cojirt 
decided that, as a matter of law, the petitioner 
borne its burden of overcoming the presumptiorf of 
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correctness attaching to the Commissioner’s deter¬ 
mination and accordingly reversed the decision of 
the Board in that respect. This, we submit, was 
the only qilestion of law decided by the Court on 
June 29,1935, on the earlier petition. This Court 
could not find any value of the unimproved prop¬ 
erty. Helvering v. Rankin, 295 U. S. 123; The 
Elmhurst Cemetery Co, of Joliet v. Commissioner, 
No. 22, October Tei*m, 1936, decided by the Su¬ 
preme Court February 1, 1937, not yet reported 
but found in 1937 C. C. H., vol. 3, p. 9415. In its 
opinion, all that this Court did was to point out 
wherein the evidence adduced by the petitioner 
before the Board as to the March 1, 1913, fair 
market value of its unimproved property, estab¬ 
lished that petitioner had borne its burden with 
respect to that part of the Commissioner’s deter¬ 
mination. The Court did not pass upon the suffi¬ 
ciency of that evidence. It merely said that the 
Board attached too much importance to the pre¬ 
sumption in favor of the Commissioner’s finding 
which must yield to imcontradict evidence in the 
record. It was added that while the Court never 
hesitated to apply the well settled rule that the 
Board’s findings of fact are conclusive, if supported 
by substantial evidence, the rule was not applicable 
because there was evidence to show value greater 
than that of the Commissioner’s determination. 
Moreover, we submit, the rule was not applicable 
because the Board, in its first opinion in this case, 


1 
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made no finding of fact as to the March 1, 1913, 
fair market value of petitioner’s unimproved prop¬ 
erty but merely held, as a matter of law, that the! 
petitioner had not home its burden. This Cour^ 
did not state what evidence established that the 
petitioner had borne its burden, but in unequivocajl 
language left it up to the Board to make a finding 
of March 1,1913, fair market value. 

The mandate of this Court commanded that th 
Board have such further proceedings in the cas^, 
in conformity with its opinion and decree as, ac¬ 
cording to right and justice and the laws of tlje 
United States, ought to be had. This brings us fo 
the second phase of this point. 

2. Under the mandate of this Court the Board had the same jnrm- 
diction and powers with respect to this case as it had when the 
case was orig^inally before it | 

Since, as we have pointed out, above, this Coujrt 
merely said to the Board, in its prior decision and 
mandate in this case, that it was in error on the 
question of law previously decided by it, this Coujrt 
also said to the Board: That being the case, fblid 
the March 1, 1913, fair market value of the peti¬ 
tioner’s unimproved property. In so saying it 
placed the case before the Board again for the Ex¬ 
ercise of a fimction, reserved exclusively to 1)he 
Board, not previously exercised by it; that of 
finding a fact. | 

This case was reconsidered by the Board on jhe 
evidence before it, as this Court directed in its 
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opinion (Siipp. R. 8). The question raised by the 
present petition for review is, therefore, under the 
authorities cited above, whether the findings of 
March 1, 1913, fair market value made by the 
Board, as set out in its later opinion, are supported 
bv substantial evidence. 

3. The findings of the Board as to March 1, 1913, fair market value 
of petitioner’s unimproved property are supported by substan> 
tial evidence 

This Court recognized, in its earlier oi^inion, the 
well settled rule that findings of fact made by the 
Board of Tax Appeals are conclusive if supported 
by evidence. Phillips v. Com m issioner, 283 U. S. 
589; Old Mission Co, v. Helvering, 293 U. S. 289. 
Fair market value at March 1, 1913, is a question 
of fact. Keystone Steel <£* Wire Co. v. Commis¬ 
sioner, 62 F. (2d) 458 (C. C. A. 7th) ; Grand Rap¬ 
ids Store Equip, Corp. v. Commissioner, 59 F. (2d) 
914 (C. C. A. 6th). The instant case involves a 
retrospective determination of the fair market 
value of cemetery property. Many and unusual 
factors and elements enter into that determination. 

Fair market value has been defined as the price 
which a seller, willing yet not compelled to sell, 
ivill take for property, and which a buyer, being 
desirous and able to buy, yet not compelled to buy, 
will pay for property. Chicago By. Equipment 
Co. V. Blair, 20 F. (2d) 10 (C. C. A. 7th) ; Stiles v. 
Commissio^ier, 69 F. (2d) 951, 952 (C. C. A. 5th) ; 
Standard Oil Co. v. So. Pacific Co., 268 U. S. 146, 
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156; Neiv York v. Sage, 239 U. S. 57, 61, and see 
also Craivford v. Commissioner, 70 F. (2d) 744, 
745 (App. D. C.). In a retrospective determina¬ 
tion of fair market value at a certain date, fair 
market value becomes the price which a seller 
would have taken and a buyer would have paid for 
property at that date taking into consideration' 
only those factors and elements knoivn and reaso7i\ 
ahly foreseeable at that date. Fair market valu^ 
of cemetery property at a certain date presents i 
problem which is peculiar within itself. j 

In the first place, such property is dedicated t(j)' 
a particular use and is held for sale for such use*. 
The market for its sale for such purpose is there¬ 
fore restricted by the use to which it is dedicated 
and, as long as the land is held for cemetery pur¬ 
poses, the market is restricted. That restriction 
arises out of the inexorable rule of supply an^ 
demand’’, to which this Court referred in its pridr 
opinion in this case (Supp. R. 8). A cemetery 
company will, in the normal course of its businesis, 
dispose of only a limited number of square fe^t 
each year out of its whole property, for buriU 
purposes, and there will not be a market for all 
of its property for burial purposes at any tiipe 
prior to the year in which only the last sm^ll 
amount of the property is held for sale. A pcfr- 
tion of property dedicated to use as a cemetejry 
will, however, be sold for such purposes each ye^r, 
and eventually all of it will be so used if the cenie- 
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tery business be continued. How long off that 
eventuality may be is a matter which cannot be 
definitely stated but it can be approximated from 
known and foreseeable factors. Thus it becomes 
an element in a retrospective determination of fair 
market value. 

This element may be referred to as the time ele¬ 
ment. This Court, in its earlier opinion, recog¬ 
nized the necessity for consideration of this ele¬ 
ment when it said: ^Svhile it is reasonable and fair 
to give consideration to the time element—^the pe¬ 
riod of holding before a market can be had—^this 
is but one element in the computation’’ (Supp. R. 
8). By referring to the time element, we mean 
only the fact that some time must elapse before 
all land dedicated to use for cemetery purposes will 
be disposed of for such use. 

The value of property for the purposes of taxa¬ 
tion must be estimated as of the time upon which 
the tax is computed and the value of property de¬ 
pends upoh the relative intensity of the social de¬ 
sire for it at that time. Ithaca Trust Co. v. United 
States, 279 U. S. 151,155. In the ascertainment of 
the value of property there must be a reasonable 
judgment having its basis in proper consideration 
of all relevant factors. The Minnesota Rate Cases, 
230 U. S. 352, 434; Standard Oil Co. v. So. Pacific 
Co., supra, p. 156; Los Angeles Gas Co. v. R. R. 
Common, 289 U. S. 287, 306. In the case of Row- 
ley V. Chicago & N. W. Ry., 293 XT. S. 102, 109- 
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I 

110, the Supreme Court said that the ascertain¬ 
ment of value is not governed by any jBLxed and defi ¬ 
nite rule, that facts of great variety and numbei* 
have bearing and may properly be taken into ac ¬ 
count to guide judgment in determining what is 
the actual value of property, and that the deter¬ 
mination of value is to be made in the exercise oj: 
a reasonable judgment based on facts so pertinent 
and significant as to be of controlling weight as 
indications of the value of the property. In Ols(yk 
V. United States, 292 U. S. 246, the Supreme Court 
said (p. 257): 

* * * value may be deemed to be 

* * * the amount that in all probabilit;^ 
would have been arrived at by fair negotiaj.- 
tions between an owner willing to sell an^ 
a purchaser desiring to buy. In making thalt 
estimate there should be taken into account 
all considerations that fairly might t^e 
brought forward and reasonably be givefi 
substantial weight in such bargaining. 
Brooks-Scanton Corp, v United States, 265 
U. S. 106, 124. The determination is to be 
made in the light of all facts affecting the 
market value that are shown by the evidenc e 
taken in connection with those of such gen¬ 
eral notoriety as not tp require proof. El^ 
ments affecting value that depend upon 
events or combinations of occurrence's 
which, while within the realm of possibilifrir, 
are not fairly shown to be reasonably prob¬ 
able, should be excluded from consideratio]|i, 
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for that would be to allow mere speculation 
and conjecture to become a guide for the 
ascertainment of value—a thing to be con¬ 
demned in business transactions as well as in 
judicial ascertainment of truth. Cf. Minne¬ 
sota Rate Cases, supra, p. 452. Smith v. 
Illinois Bell Tel. Co., 282 U. S. 133,152. Los 
Angeles Gas Co. v. Railroad Common, 289 
U. S. 287, 319. 

See also St. Joseph Stock Yards Co. v. United 
States, 298 U. S. 38, 59, and Great Northern Ry. v. 
Weeks, 297 U. S. 136, in which the Supreme Court 
said (p. 139): 

The principles governing the ascertainment 
of value for the purpose of taxation, are the 
same as those that control in condemnation 
cases and generally in controversies involv¬ 
ing the ascertainment of just compensation. 

In the light of these principles of valuation, it is 
manifest that the time element would have to be 
taken intd consideration and could not be ignored 
in a contemporaneous valuation of cemetery lands. 

In the instant case we are concerned, as we have 
said, with a retrospective valuation. In such an 
instance a distinction is clearly to be made between 
known and foreseeable future events at the date of 
valuation^ which may be taken into consideration 
in determining value {Ithaca Trust Co. v. United 
States, supra; Lucas v. Alexander, 279 U. S. 573; 
Reinecke v. Spalding, 280 U. S. 227; Johnson v. 
United States, 44 F. (2d) 244 (C. Cls.); Robert- 
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son V. Routzahn, 1 F. Supp. 355 (N. D. Ohio), 
affirmed, 75 P. (2d) 537 (C. C. A. 6th); Patter¬ 
son V. Commissioner, 42 F. (2d) 148 (C. C. A. 2d)), 
and events subsequent to the date of valuation 
which were not then known or foreseeable, which 
may not be taken into consideration in a retrospec¬ 
tive determination of value {Ithaca Trust Co. v. 
United States, supra; Wilson v. Bowers, 57 P. (2d) 
682 (C. C. A. 2d); Patterson v. Commissioner^ 
supra. Cf. United States v. Safety Car Heating 
Co., 297 U. S. 88). 

In the light of the foregoing, it is clear, we be¬ 
lieve, that the sales price to individual purchasejrs 
is not conclusively indicative of fair market value 
because individuals purchase only a lot or plot or 
other small portion of the whole property, and pi 
addition thereto they purchase services for the 
maintenance and care of that lot or plot in the 
. future. The problem here is the fair market valike 
of all of the unimproved property at the basic date. 
That must be the price at which all of that prop¬ 
erty could be sold at the basic date to one engag(jd 
in or going into the cemetery business, because su^h 
a purchaser is the only one who would buy all of the 
property at that time. 

This position does no violence to the recent deci¬ 
sion of the Supreme Court in The Elmhurst Cem e¬ 
tery Company of Joliet v. Commissioner, supra. 
The only question in that case was whether there 
was substantial evidence to support the March 1, 
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1913, fair market value of cemetery property 
foxmd by the Board of Tax Appeals and whether, 
if that were the case, the Circuit Court of Appeals 
for the Seventh Circuit had substituted its judg- 
ment on a question of fact for that of the Board. 
The only evidence of fair market value as of March 
1, 1913, in that case was evidence of sales prior to 
that date. The Board had predicated its finding 
upon that evidence. The Supreme Court said that 
such evidence supported the Board’s finding which 
was, therefore, conclusive upon the Circuit Court 
of Appeals. The Supreme Court did not say, and 
its opinion cannot be construed to mean, that sales 
prior to the basic date are the only evidence of fair 
market value or that there are not other elements 
which enter into a determination thereof. The Su¬ 
preme Court simply said that in that case the evi¬ 
dence, which vras only of sales, supported the 
Board’s finding. We urge, therefore, the cogency 
of the position we have taken above with regard to 
sales. 

The time element is manifestly an element which 
the assumed purchaser, about whom we have 
spoken above, would take into consideration in pur¬ 
chasing cemetery property. While it may not be 
possible to state accurately all of the factors which 
would affect or play a part in consideration of this 
time element, it would appear to be clear that it 
would be affected by sales preceding the date of 
purchase, because such sales will establish (a) the 
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average amount of property sold each year, (b) 
the average price at which the property was sold, 
and (c) the variations in the amounts sold and the 
price at which sold from year to year. These are 
tangible factors. The assumed purchaser would 
also consider, in the light of these factors, (1) the 
size of the community which the cemetery serves; 

(2) the previous, and reasonably foreseeable fu¬ 
ture, variations in population in that community; 

(3) the number of other cemeteries which serve thej 

same community; and (4) the previous, and reason¬ 
ably foreseeable future, comparative sales by eacl. 
cemetery. These are also tangible factors. Morel 
over, it is probable that the assumed purchaser 
would consider (1) the proximity of the cemetery 
to the community served, (2) its accessibility by 
various means of transportation and (3) the at¬ 
tractiveness of the property because of the mainte¬ 
nance of the grounds and memorials erecte^ 
thereon, a matter upon which the petitioner in tl^e 
instant case lays much stress. These elements may 
be classified as intangible. It is difficult to approx¬ 
imate to what extent they would affect the price he 
would pay in the purchase. I 

The tangible factors which we have mentioned 
might give the prospective purchaser a basis updn 
which to arrive at a price which he would pav. 
This basis, however, would be viewed in the ligpt 
of the facts which we have discussed above, th^ 
by virtue of the nature of the cemetery business 
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there would be no market for all of the property for 
burial purposes at that date, and that realization of 
investment must be postponed. The fair market 
value at March 1,1913, would be that amount which 
the assumed purchaser would make as a capital 
investment at March 1,1913, after taking all these 
factors into consideration. 

In view bf this Court’s statement that the time 
element might properly be considered, we submit 
that the Board was justified in considering it as it 
did (Supp. R. 15-17). This Court, moreover, made 
one other notable suggestion as a guide to the Board 
in its reconsideration of the ease. It said (Supp. 
R. 8): 

We have a starting point in the value of the 
land sold the Hebrew Association. Cut up 
into lots, with streets, etc., the price paid 
about equals 4 cents a square foot. With 
that as a basic figure for the lots immedi¬ 
ately adjoining, the price or value of the 
others as they approach or bound on the de¬ 
veloped portion can be estimated with fair¬ 
ness to the landowner and the Government. 

The Board placed reliance, as it was bound to do, 
upon this statement (Supp. R. 12), and it used it 
as a basis for its determination of value. The 
Court did not say, or imply, we submit, that the 
Board was not to use 4 cents per square foot as fair 
market value, if it so found from the evidence, or 
that it was to use any specific figure. It merely 
said there was a middle ground between the Com- 
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missioner’s determination and the value claimec^ 
by the petitioner which would be fair to both par-[ 
ties. What that middle ground was, was for th^ 
Board to determine. We submit that the value^ 
found by the Board in its reconsideration are fair 
under the evidence in the case. | 

We cannot concede, as the petitioner assertj^s 
(Br. 11), that ‘‘the Board’s Memorandum Opinio|n 


shows unusual efforts on the part of the Member 
writing the opinion, to ignore completely or dijS- 
credit the petitioner’s evidence of value in ord^r 
as nearly as possible to justify the Board’s former 
valuation.” Such a statement has no place in the 
case. The same may be said of the petitioner’s 
statement (Br. 27) that a statement made by the 
Board “is simply another illustration of tjhe 
Board’s efforts to go out of its way to reduce peti¬ 
tioner’s value for its cemetery lands”, as also!of 
the last sentence of the closing paragraph on Point 
II of petitioner’s brief (p. 27) and the first sen¬ 
tence of the last paragraph on page 29 of peti¬ 
tioner’s brief. The Board of Tax Appeals, we sub¬ 
mit, takes a case as it comes to it and decide^ it 
according to law, without regard to parties. 

That the Board was fair in its reconsideratjion 
of the case is manifested in its grouping of the Par¬ 
ticular unimproved lots involved in the taxable 
years here under consideration. It might have 
considered the lots at random, but it has grouped 
them according to reasonable relation and has con- 
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sidered each group separately. That brings up a 
point of which sight has been, but should not be, 
lost. All of the property considered by the Board 
in its second opinion was in the same condition; 
that is, unimproved at the basic date. The witness 
Shay, the secretary of the petitioner company, tes¬ 
tified as follows (R. 74-75) : 

All of these beautiful driveways that are 
shown upon this map have not been fully 
constructed. The land was originally sur¬ 
veyed and survey stakes were placed over 
the major portion of that, designating the 
proper way to plan the cemetery to make 
it one of the most beautiful cemeteries in 
the United States. It is true that some of 
the land has b^enused for farming purposes. 
That is to keep the land in good tillable 
shape, so when we are ready to put the fin¬ 
ishing touches on it for cemetery purposes 
or for salable cemetery lots, the soil will be 
in good shape so that we can get a good 
growth of grass, shrubbery, and trees. The 
east half of the land covered by this map has 
been farmed since March 1, 1913. I do not 
know whether the original stakes could be 
found at this time, but they were placed 
there when the land vras originally surveyed. 
The east part of the cemetery was being 
farmed by March 1, 1913, for the reasons 
already stated. Just practically the east 
portion is now being farmed. 

There is no evidence that part of the very imim- 
proved property that the Board was considering 
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was not being used for farming purposes at March 
1, 1913. If this were the case its dedication for 
burial purposes was merely general. The fact that 
it might have been so used for farming purposes 
is corroborated by the schedule of improvements 
in the record (pp. 67-68), which shows that im¬ 
provements were made in only two of the unim4 
proved blocks prior to 1916. These two blocks are 
block 25 and block 31 (R. 67). As to these blocks 
the expenditures prior to 1916 were only nominaL 
$34.63 each, and as to block 25, the greatest propor ¬ 
tion of the amounts for improvements prior t<|) 
the taxable years was in the year 1917, when ^ 
total of only $845 was incurred. As to block 
31, no substantial expense was incurred untijl 
the year 1919. In each of the other block^, 
for which a statement of expense of improvemeni® 
is shown, the expenditures were incurred aftdr 
1920, except in the case of three blocks, 8^, 
87, and 88 (R. 68), where nominal expenses bf 
only $460 were incurred for each block in that 
year. The greater proportion of the expense bf 
improvement in all of the lots was incurred in 1923, 
or later. The stipulation filed in evidence (R. 6^ 
66) sets out that the schedule of improvemenjts 
represented all the expenditures for improvemenjts 
that had been made on the unimproved lots (|l. 
65-66). Manifestly, therefore, the condition pf 
this unimproved land at the basic date, comprisulig 
a total of over 758,000 square feet (Supp. R. 12), 
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was hardly susceptible of having a value much in 
excess of that appertaining to its then use, and that 
indicated I by the sale of similar property to the 
Jewish Association for cemetery purposes, wrhich 
the Shay witness testified had been improved only 
so far as the general improvements as made to the 
whole tract w^ere concerned (R. 72). 

The Board, w’e submit, in its reconsideration of 

this case w^as bound to consider the state of the 
♦ 

propeiiy at March 1,1913. It is not easy to under¬ 
stand how’ land, in such an unimproved condition 
on the basic date, could be considered as having a 
high value as cemetery land. It w^as not then avail¬ 
able for burial use. Land across the roadw’ay 
w'hich w'as then in a partially improved or im¬ 
proved condition, and being used for burial pur¬ 
poses, could not alter the condition of the imim- 
proved land wrhich remained such until improved. 
Sight may not be lost of the fact that land adjoin¬ 
ing the imimproved property on its other side w^as 
presumably still being used for farming purposes. 
This fact is also an element w’hich wrould affect 
the value of the particular unimproved blocks in¬ 
volved. The petitioner lays much stress on the fact 
that land on one side of an unimproved block wras 
improved or partially improved, but it ignores en¬ 
tirely the fact that land on the other side was not 
improved at all in the sense with wLich we are here 
concerned. 


The Board referred to the fact that onlv a small 
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portion of the whole tract was developed at March 
1, 1913, and that ‘Hhe imimproved blocks with 
which we are here concerned formed an approxi¬ 
mation of a circle around the improved portion 
of the cemetery” (Supp. R. 13). This is borne 
out by reference to the various maps placed in 
evidence (R. 124). The petitioner objects to the 
first statement (Br. 11) and says that the map, 
which was respondent’s Exhibit B (R. 124), shows 
that 44 blocks were improved. Irrespective of thOj 
number of blocks which w’ere developed, only 44 
out of over 260, the fact remains that less than 
one-fourth of the 'whole 560 acre tract was im¬ 
proved at the basic date and all of this was in th^ 
northwest corner of the property around the ad¬ 
ministration buildings and near the principal en ¬ 
trance to the cemetery. This fact and the trend 
of sales, as manifested by petitioner’s Exhibit 4^ 
admitted in evidence (R. 96-115), led the Board t 
its conclusion that the grouping was proper. W 
submit that it was proper, fair, and reasonable. 

We turn to a consideration of whether the March 
1, 1913, fair market value found for each of threfe 
groups by the Board is supported by the evidence. 
The Board first made certain general observation^ 
'with respect to the evidence (Supp. R. 13-14). It 
pointed out that the sales were made from improved 
blocks only. It is clear, we believe, that this stat^ 
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ment refers to sales prior to March 1,1913^/ as the 
Board was considering the fair market value of 
unimproved property at that date and sought evi¬ 
dence indicating the price at which unimproved 
property might have been sold. That the sales 
prior to the basic date were sales of burial rights 
in the improved property only is manifested by the 
table of sales appearing in the record (pp. 9b-117). 
In connection with this observation the Board like¬ 
wise pointed out that there was no information as 
to the total area which had been sold for burial 
purposes prior to March 1,1913, nor any informa¬ 
tion as to the square feet available for sale for such 
use at that date in the improved portion of the 
cemetery. During the 26 months period prior to 
March 1,1913, as the Board observed, 105,127 square 
feet had been sold for burial purposes and the ma¬ 
jority of property sold for such use, during this 
period, was in the northwest comer of the cemetery, 
which was improved, and presumably had been im¬ 
proved for some time. Here it would appear the 
Board was seeking some evidence which would in¬ 
dicate whether the amount of improved property 
still available for sale at March 1,1913, was so lim- 

^The petitioner objects to this statement (Br. 12), being 
apparently of the view that the Board was referring to the 
condition of the property at March 1,1913, from which sales 
were made in the taxable years involved. This is not cor¬ 
rect. There can be no question that burial rights were sold 
in those years in property which was unimproved at March 
1,1913. 
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ited that, before the expiration of much time, th^ 
cemetery would be compelled, in the conduct of its 
business, to make future sales from property which 
was at that date in an unimproved state. In addij 
tion to the absence of evidence with regard to this 
point, there is a total absence of evidence with re¬ 
gard to sales made between the period from March 
1, 1913, to January 1, 1928, the first taxable yeai* 
involved. Inasmuch, however, as schedule 1 (E. 
66) shows that sales were still being made froifi 
property which was improved at March 1, 1913, it 
is clear that there was sufficient improved propertr 
at March 1, 1913, to supply a reasonable demand. 
This fact is corroborated by schedule 1-A (R. 67-' 
68), which shows that there was no improvement 
undertaken on unimproved property imtil subse¬ 
quent to March 1, 1913. This point we ha^fe 
discussed above. 

The Board was thus supported in its conclusion 
that there was a substantial amount of footage 
available for sale within the improved area at tljie 
basic date and it made a finding that there was no 
immediate demand for lots in the unimproved 
area. The record does not establish any demai|d 
for the unimproved property prior to the taxable 
years involved. There can be no question, we si^b- 
mit, that this finding by the Board is supported 
by substantial evidence. 

The Board found a fair market value at March 
1,1913, of 60 per square foot for blocks 72, 76, 80, 
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and 81, which made up group No. 1 This group, 
which was part of the entirely unimproved area at 
March 1,1913 (R. 74, 86), was boimded on the west 
by the tract which had been sold in 1911 (R. 72) 
to the Hebrew Cemetery Association, and on the 
east by blocks which were improved at March 1, 
1913. It separated the two cemeteries. This last 
fact was obviously not lost sight of by the Board 
(Supp. R. 14) and must be kept in mind. The 
only evidence of sale of similar property, which is 
an element of value (Supp. R. 6), is that to the 
Hebrew Assciation. The only other evidence of 
facts known at the basic date, as elements of value, 
are (1) the 51 sales of lots in blocks 70, 71, and 77 
(R. 97,104, 115), bounding this group on the east, 
which were hardly representative (see Heiner v. 
Crosby, 24 F. (2d) 191, 193 (C. C. A. 3d); Phil¬ 
lips V. United States, 12 F. (2d) 598 (W. D. Pa.), 
affirmed, 24 F. (2d) 195 (C. C. A. 3rd) ; Walter v. 

287 Fed. 41 (C. C. A. 3rd), and Dayton P. & 
L. Co. V. Common, 292 U. S. 290), and (2) that no 
sales vrere made in the 26 months^ period preceding 
March 1,1913, in blocks 78, 79, and 84, also bound¬ 
ing this group on the east. This other evidence 
clearly could not offset the preponderating weight 
of the evidence of sale price of similar property,, 
particularly since it clearly manifested, as the 
Board pointed out (Supp. R. 14-15), an absence of 
demand for lots in this group at the basic date. 
This latter fact is corroborated, as the Board alsa 
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observed (Supp. R. 15), by the fact that no im¬ 
provements were made of blocks in this group until 
first in 1921,8 years after the basic date (R. 67,68). 
Subsequent events, as these improvements were, 
may be examined to determine the accuracy of a 
valuation made as of an earlier date. Sinclair Rfg. 
Co, V. Jenkins Co,, 289 U. S. 689. Giving consider^ 
ation to the fact mentioned by this Court (Suppj 
R. 7), that the sale to the Hebrew Association wa^ 
made with a contract which carried value, whicl, 
at 20 a square foot, the excess here allowed by th^i 
Board, means almost $875 an acre, the Board hai 
found a value of 60 per square foot for unimproved 
blocks of this group. The evidence in the record 
does not establish that the money spent by individ¬ 
ual lot purchasers to beautify their lots (R. 70-71) 
was spent on blocks contiguous to or so near grou]3 
1 as to make lots in that group desirable from th0 
standpoint of artificial embellishment or social con¬ 
tact. In the light of the foregoing, the value foun^ 
by the Board is clearly, we submit, supported bV 
the evidence. 

At this jimcture it is pertinent to make certaia 
observations with respect to the per square foot 
cost of improvements. The petitioner frequently 
makes reference to this cost in its brief. It must 
be pointed out that there is not in the evidence bf 
this case any statement of the per square foot cojkt 
of improvements, that is, of improvements made by 
the petitioner to put its property in salable concR- 
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lion for burial purposes, prior to the basic date. 
There is a list of the general improvements made 
between 1890 and 1912, which applied ratably to all 
the 560 acres of land owned by the petitioner 
(R. 68, 69), and which had cost a total of $130,- 
347.29 (R. 70), but these were permanent improve¬ 
ments. They were not of the nature which changed 
unimproved to improved land for use for burial 
pui-poses. It is true that counsel for the petitioner 
before the Board, in the original hearing, pro¬ 
pounded a question (R. 78) in which he said 
^ therein the cost of fully improving it would be 
ten cents a square foot more”, but this figure of 
100 is not identified by other evidence, or as cost 
per square foot prior or subsequent to March 1, 
1913. Nor did the witnesses, who testified of a 
retrospective appraisal made in April 1927 (R., 
117-118)1 in which consideration was had of im¬ 
provements, to put unimproved land in salable con¬ 
dition, state the square footage cost used by them 
(R. 80, 84). The only evidence of cost of improve¬ 
ment of this nature, per square foot, is that in 
•schedule 1 (R. 66-A), which is cost subsequent to 
March 1, 1913. The necessity for this discussion 
of this matter is that improvements prior to March 
1, 1913, would have been an element affecting fair 
market value at that date, but square foot costs of 
improvement subsequent to March 1,1913, are sub¬ 
sequent events which, while foreseeable, could not 
be conjecturally taken into consideration by the 
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Board, under the authorities we have cited above. 
The actual cost per square foot subsequent to 
March 1, 1913, cannot be used in determining fair 
market value at that date, but clearly it may be 
added by the petitioner to that value, as capital 
expenditures, in determining gain from sale in 
subsequent years. 

The Board also found a fair market value at 
March 1, 1913, of 60 per square foot for blocks 
iN'os. 85, 86, and 95, placed by it in group No. 2. 
This group was in the southwest quarter of the 
cemetery property and outside of the broad road¬ 
way which surrounded all of the area which was 
improved at March 1, 1913. The property west, 
south, and east of this group was all unimproved 
at March 1, 1913, and probably some, if not all of 
that surrounding and contiguous land, was land 
which was being farmed at the basic date (R. 74, 
86). Across the broad roadway mentioned, to the 
north, were improved blocks Nos. 19 and 20. No 
sales were made in these blocks between January 1, 
1911, and February 28, 1913, and in none of the 
other surrounding property were any sales made 
prior to the basic date. As the Board pointed out 
(Supp. R. 15), while the witness Shay did testify 
of some sales in blocks 85 and 86 prior to March 1, 
1913 (R. 77), his testimony is confusing, because 
it was to the effect that blocks 85 and 86 were par¬ 
tially improved at the basic date, while other evi¬ 
dence showed that these blocks were unimproved at 
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that time (R. 68, 86, and maps facing 124). No 
evidence established, as the Board pointed out 
(Supp. R. 15), the sales price of any lots in the 
blocks of this group, if any were made prior to 
January 1, 1911. It is clear, however, from the 
foregoing that there was no demand for lots in this 
group at the basic date, as is corroborated by the 
evidence that improvements were not begun until 
in 1923,1920, and 1927, for the blocks in the group, 
respectively (R. 68). Under these circumstances, 
it is apparent that the evidence of sales to the He¬ 
brew Cemetery Association had to be carefully 
weighed. While this group was less advantage¬ 
ously situated than group 1, as to intangible ele¬ 
ments of value, the Board fairly gave it also a fair 
market value of 60 per square foot. That finding 
of value is supported by evidence. 

The Board gi-ouped blocks 25," 27, 31, 34, 87, and 
88, in group 3, fixing a fair market value of 150 
per square foot therefor. In approaching consid¬ 
eration of this group the Board remarked that the 
situation with regard to these blocks was favorable 
to a higher value than had been found for group 1 
and group 2. This group was directly east of the 
area which was fully improved^at the basic date, 
but sonie of the blocks were across the broad road¬ 
way surrounding the improved area at the basic 

-The petitioner (Br. 27-29) objects to the Board’s classi¬ 
fication of block 25 as unimproved. This point will be dis¬ 
cussed hereinafter in this brief. 
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date. During the 26 month period between Jan¬ 
uary 1, 1911, and February 28, 1913, as the Board 
pointed out (Supp. R. 16), the sales in improved 
and partially improved blocks across the roadway 
from this group comprised about one-half of the 
entire footage sold during that period but less than 
one-third of the sales made (R. 96-115). While 
this indicated, as the Board said, that the cemetery 
might expand in the direction of this group, there 
is no other e^ddence which established a demand 
for lots in this group, only about one-third of the 
sales transactions, as shown in the evidence (R. 
96-115), being of lots in blocks near to this group. 
This absence of a demand is corroborated by the 
fact that while nominal improvements were made 
in some of the blocks in this group as early as 1915, 
substantial improvements were not made, with the 
exception of block 25, imtil after 1920 (R. 67-68). 
The Board apparently considered that a shorter 
time would elapse before these blocks would be 
sold, and found a fair market value of 150 pei^ 
square foot for the blocks in this group, notwith¬ 
standing that corroborating evidence established 
(R. 66-A) that the greater demand in the taxable 
years was for lots in blocks other than those in thi^ 
group. In the light of all of the evidence which the 
Board said it considered (Supp. R. 16), it is deal* 
that the Board’s finding is supported by substan¬ 
tial evidence. j 

Blocks 45, 46, 47, 48, 53, and 54 were grouped hf 
the Board in group No. 4. This group was in th^ 
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northeast section of the cemetery. Blocks 53 and 
54 bordered on the public highway, the other blocks 
being east of the blocks improved at the basic date 
but within the broad roadway enclosing the im¬ 
proved area at that time. No sales were made in 
block 7, which adjoined this group, and only one 
sale was tnade in block 12, likewise adjoining this 
group, during the 26 months’ period from January 
1, 1911, to February 28, 1913 (R. 96-115). The 
area to the east of this group wras entirely unim¬ 
proved at the basic date. Almost half of the sales 
made by the cemetery during that 26 months’ pe¬ 
riod referred to w'ere made in blocks 55 and 56, 
a total of 249 sales, the average price in block 55 
being 510 and in block 56 being 570. We submit 
that the Board’s consideration of the lowrer sale 
price for lots in block 55 and block 56, in connec¬ 
tion with its determination of value, for group 4, 
is entirely fair and proper. The petitioner in its 
brief (p. 16) criticizes the Board for this consid¬ 
eration. ' Yet it is apparent that it was correct in 
it conclusion that if blocks 7, 12, 55, and 56, even 
though fully improved, had been valued separately, 
a value lowrer than 800 would have been fixed for 
them. This conclusion did no violence to the 
petitioner’s claim because, as the Board w’ent on to 
say, while there was a trend of development of the 
cemetery in the direction of the blocks in group 4, 
the price w'hich lots in the surrounding blocks had 
brought did not indicate that the land in that di- 
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rection had value equivalent to land in the older 
portion of the cemetery. Here again, it may be 
pointed out that the evidence does not indicate 
that the artificial embellishments of the cemetery 
had any sales effect in this general area, and while 
the sales in near or contiguous blocks to this group 
were greater than in any other direction at the 
basic date, it is true that there is no other evidence 
indicating a demand for lots in the gi'oup, in cor¬ 
roboration of which fact the Board pointed out 
that improvements on blocks in this group were not 
begun until in 1922. Stating that the evidence 
clearly indicated that this section of the cemetery 
contained low-priced lots, the Board foimd a fair 
market value at the basic date for the blocks in 
this group of 90 per square foot. That finding is, 
we submit, supported by substantial evidence. 

The Board has said that it considered all the evi¬ 
dence before it. That evidence included a state¬ 
ment by the witness Shay with regard to the good¬ 
will patronage vrhich the cemetery had established 
over a period of years, the growth of the commu-j 
nity which the cemetery served, and its accessi¬ 
bility to the City of Denver. The Board, in this 
case, has, therefore, considered tangible and in¬ 
tangible factors and elements of value in making 
its findings. These are findings of fact. As such, 
we submit, they are conclusive here. 

We cannot agree that the Board has failed, in 
its reconsideration of this case, to follow the man- 
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date of this Court. The petitioner, we believe, 
feels that the Board has, because it places too much 
reliance upon the fact that improved lots bound 
one side of its imimproved property and ignores 
entirely the fact that other unimproved property 
was adjacent on the other side, and the fact that 
the imimproved property here involved was part 
of more than three-fourths of the cemetery, which 
was not developed at the basic date, some of which 
was being used for farming purposes. The unde¬ 
veloped land on one side of the unimproved prop- 

ertv valued in this case bv the Board would ob- 
^ */ 

viouslv have as much or more effect to reduce its 
sale value than improved property would have to 
increase its value. This fact, we submit, is mani¬ 
fested beyond question in the map which the peti¬ 
tioner has inserted between pages 20 and 21 of its 
brief. 


The petitioner in point II of its brief (p. 23 
et seq.) discusses certain matters of evidence and 
raises certain inferences, which it urges should 
have led the Board to find a higher fair market 
value for the unimproved property at the basic 
date. Ih view of the Board's repeated statement 
that it considered all the evidence in the record, 
we submit that the Boaid has ‘‘weighed in the 
scale of availability for use’’ those things men¬ 
tioned by the petitioner (Br. 23-24). That was 
all that this Court said should be done of petition- 
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er’s evidence (Supp. R. 8 ). Inasmuch as thel 
Board ^s findings are supported by evidence, and 
are thus conclusive, it camiot be successfully urged 
that particular evidence required a different find¬ 
ing, if that were indeed a fact, because clearly such 
a position amounts to a statement that certain evi¬ 
dence alone should have been considered and thal] 
other evidence should have been ignored. To asj 
sert such a position is to demonstrate that it is^ 
untenable. 

It may be pointed out, moreover, that the mat¬ 
ters upon which the petitioner relies are'not all 
evidence of value at the basic date. Inferences 
are drawn in some of the numbered paragraphs 
which are not supported by evidence; in otheii 
events subsequent to the basic date, which were not 
then foreseeable, are asserted to be evidence of 
value at March 1 , 1913, and too much support is 
placed upon relative position of lots. From all of 
those things the petitioner (Br. 24-25) urges that 
the value of the unimproved blocks at March 4 , 
1913, was 700 per square foot. It then applies 
an arbitrary discount of 50%, apparently to avoid 
a manifestly disproportionate value with the valde 
approved for improved and partially improved 
blocks at March 1 , 1913, 800 and 400 per square 
foot, respectively, and arrives at ^^a resulting avej:^ 
age value of 35 cents per square foot” (Br 25). 
This method of valuation is purely conjectural anjd 
finds no support in the authorities. Being bas 0 d 
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upon inference, and events subsequent to March 1; 
1913, and having no support in the evidence, it is 
clearly out of place in this ease. 

It is asserted by the petitioner that the valuation 
so determined by it is supported by sales price 
prior to the basic date. We cannot agree with this 
statement. The only evidence of sales of property, 
similar to that here involved, prior to March 1, 
1913, was' that to the Hebrew Association at ap¬ 
proximately 40. That evidence does not agree 

I _ 

either with 700 or 350. The other evidence of sales 
prior to March 1,1913, is of sales of distinctly dif¬ 
ferent and dissimilar property, that is, sales of lots 
in improved blocks. Such evidence alone cannot be 
used to support an alleged value of imimproved 
property. The decision of the Supreme Court in 
the ElmJiurst case, supra, does not so require, as 
the petitioner argues (Br. 26). We have pointed 
outTiereinbefore that that case stands onlv for the 
proj)Osition that findings of the Board of Tax Ap¬ 
peals, supported by ertdence, may not be reversed 
by a Circuit Court of Appeals. It is true the 
evidence in that case was of sales prior to the basic 
date, but the dispositive distinction betw'een that 
case and the position contended for here by the pe¬ 
titioner is that in that case the sales prior and sub¬ 
sequent to March 1, 1913, w’ere of similar—^the 
identical class of—^property, that is, improved 
property. Here the petitioner urges sales of 
improved property as conclusive evidence of 
unimproved property. 
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In concluding this point of its brief the peti¬ 
tioner specifically requests this Court (Br. 26-27) 
to find a value for its unimproved land. This re¬ 
quest is improper in view of the well establi^ec. 
rule that this Court is precluded from finding facts 
in cases brought before it from the Board of Tai 
Appeals, imder the Supreme Court's decisions in 
Helvering v. Rankin, stipra, and the Elmhttrslt 
case, supra. I 

II I 

The action of the Board in. reclassifying block 25 is 
correct under the evidence of the case and the mandate 
of this court I 

In point in of its brief (p. 27 et seq.) the peti¬ 
tioner discusses what it alleges is an error of the 
Board with respect to its classification of block 25 

^ I 

in the reconsideration of the case. ’The prior (ie- 
cision of this Court in this case reversed the Boarjd, 
as we have pointed out before, in its holding thp 
the petitioner had not borne its burden of overcoijn- 
ing the presmnption of correctness attaching jto 
the Commissioner’s determination, as to the 
market value of the petitioner’s imimproved prdp- 
erty at March 1,1913. In such decision this CoijW 
in effect directed the Board to find the fair market 
value of all the pi*operty which was unimproved 
at March 1, 1913, from which sales were made in 
the taxable years involved. This Couit did jidt 
mention the specific blocks as to which value wa^ to 
be found, nor did it state that the fair market vailue 
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of specific blocks was approved. Such being the 
case it was the duty of the Board to examine care¬ 
fully into the evidence to see that it considered all 
of the property which was imimproved at March 
1 , 1913. In that examination it found that block 
Xo. 25 was unimproved at March 1,1913. Accord¬ 
ingly, it was included by the Board in the appro¬ 
priate group for valuation. That this block was 
imimproved at March 1,1913, is clearly established 
by the evidence. In schedule 1-A (R. 67) it is 
shovm that the earliest improvements upon block 
25, to place it in a condition salable for burial pur¬ 
poses, were made in 1915, two years after the basic 
date, and then only in a nominal amount. Ex¬ 
penditures for improvements in 1916, 1917, and 
1918, were also low as compared with those made in 
1927 and 1928 (R. 66-A), which would indicate 
that the greatest activity toward improvement of 
the block was made in those latter years. There 
can be no question, therefore, but that block 25 * 
was unimproved at March 1, 1913, and the Board 
was thus correct in reclassifying mid revaluing it. 
In so doing the Board has not intermeddled with, 
but has carried out the decree of this Court. 

The petitioner cites the maps introduced by re¬ 
spondent to establish that block 25 was not unim¬ 
proved at March 1, 1913. No specific reference 
was made to lots by respondent’s witness. His 
coloring of a map, therefore, cannot stand in the 
light of other specific evidence—that of a stipula- 
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tion between counsel, with regard to improvements. 
That stipulation uses the words ‘‘cost and date of 
improvements’' which mean all improvements 
made. It shows none prior to 1915 for block 25. 
Thus the Board did not make any erroneous as¬ 
sumption, as the petitioner says (Br. 28) it did, 
with regard to the condition of block 25 at the basic] 
date. 

Ill 

There was no error on the part of the Board in failing 
to increase the fair market value found by the Com[ 
missioner of Internal Revenue for block 90 


It must be admitted that block No. 90 was unimf 
proved at the basic date and also that the Boarcjl 
has not mentioned it in its second opinion and de¬ 
cision in this case. Furthermore, "we recognizer 
that the matter of the value of this particular block 
was called to the attention of the Board of T 
Appeals by the petitioner (R. 20). However, w 
must not lose sight of the position of this blocji 
from a standpoint of the condition of the petitior^- 
er’s property at the basic date. Block No. 90 is 
situated about in the center of the petitioner’s 
property and presumably at March 1, 1913, wals 
part of the area which was being used for farming 
purposes (R. 75, 86). The witness Shay testified 
that the east half of the land was being farmed ^t 
March 1,1913, and he designated on a map placed 
in evidence where the division line was with regar^ 
to the land being used for farming purposes (R. 
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75). That division line, however, does not appear 
upon any inap in evidence. Block No. 90 is three 
blocks removed from the nearest land w’hich was 
improved at the basic date (respondent’s Exhibit 
C. facing E. 124), and no sales were made in that 
block prior to 1927 (R. 64). In fact, it appears 
that block 90 vras used only for the building of a 
mausoleum which was not completed until 1931 
(R. 50). It does not appear in evidence when the 
mausoleum was begun, but from the petition for 
redetermihation filed with the United States Board 
of Tax Appeals as to the deficiency assessed for 
1930, it ajipears that the erection of the mausoleum 
was begun in 1929 (R. 40). The situation with 
respect to block 90 at the basic date, therefore, and 
the fact that it was far removed from that portion 
of the cemetery which was improved, makes it ap¬ 
pear that beyond any doubt its value could not be 
in excess of, nor as high as, the land which had 
been sold to the Hebrew Association. That land 
was sold at 4^. A value of 3.9680 per square foot 
for block 90 is, therefore, reasonable and proper 
under aU'the circumstances. We submit that the 
petitioned in arguing for a. higher value on this 
block loses sight, in referring to the nearest block 
to it which was improved at the basic date, of the 
fact that at the basic date block 90 was entirely 
surrounded by unimproved property probably be¬ 
ing used for farming purposes and quite some dis¬ 
tance removed from the improved area. ; 
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CONCLUSION j 

It is respectfully submitted that the decision oi 
the Board in its reconsideration of the instant case; 
should be affirmed. 

James W. Morris, 
Assistant Attorney General, | 
Sewall Key, 

Norman D. Keller, 
Howard P. Locke, 

Special Assistants to the Attorney General, 
March 1937. 
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